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BELLSOUTH REPLY COMMENTS

BellSouth Telecommunications, Inc. ("BellSouth") submits the following reply

comments in response to comments filed in opposition to BellSouth's Petition for Forbearance

("Petition") filed in this docket.

I. INTRODUCTION AND SUMMARY

On March 1, 2004 BellSouth requested that the Commission act in accordance with the

forbearance authority set forth in section 10 of the Telecommunications Act1 and forbear from

applying the terms of section 271 (c)(2)(B)2 to the extent, if any, those provisions impose

unbundling obligations ofbroadband elements on BellSouth that the Commission has determined

should not be imposed on local exchange carriers pursuant to section 251(d)(2).3 The Petition

sought exactly the same forbearance relief that the Verizon Telephone Companies requested in a

similar petition.4

47 U.S.C. § 160.

47 U.S.C. § 271(c)(2)(B).

47 U.S.C. § 251(d)(2).

See Letter from Susanne A. Guyer, Senior Vice President, Federal Regulatory Affairs,
Verizon, to Chairman Michael Powell, Commissioner Kathleen Abernathy, Commissioner Kevin
Martin, Commissioner Michael Copps and Commissioner Jonathan Adelstein, CC Docket No.
01-338 (filed Oct. 24,2003); and Commission Establishes Comment Cycle for New Verizon
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The Commission should grant BellSouth's application for forbearance from specific

unbundling requirements for broadband elements under the provisions of section 271. The

conditions for forbearance have clearly been met because unbundling ofbroadband elements,

where the Commission has found no impairment: (a) is not necessary to ensure that charges are

just and reasonable and are not unreasonably discriminatory; (b) is not necessary for the

protection of consumers; and (c) is consistent with the public interest. In these circumstances,

the statute directs the Commission to exercise its forbearance authority.

Because BellSouth seeks the same relief as that requested by Verizon and the other

BOCs, most of the entities that oppose the Petition referred to their comments filed in other

proceedings or attached them to a brief summary. Thus, the arguments against the Petition are

no different than those that were made against the BOC Petitions. Verizon, SBC, and Qwest

fully responded to the oppositions to forbearance and BellSouth attaches a copy of their

responses in this proceeding.s Verizon's, SBC's, and Qwest's responses are both compelling and

complete, and accordingly, BellSouth, rather than restating them here, concurs in them.

While no need exists to republish a rejoinder to each of the issues that were initially

raised against the Verizon, SBC, and Qwest Petitions and now are raised against the BellSouth

Petition, it nevertheless is appropriate to address an ex parte letter that AT&T filed recently after

Petition Requesting Forbearance from Application ofSection 271, CC Docket No. 01-338,
Public Notice, FCC 03-263 (reI. Oct. 27, 2003) (noting that the Verizon October 24 letter will be
treated as a new forbearance petition and establi3hing comment cycle for same). Subsequent to
Verizon filing its petition, both SBC, In the Matter ofSEC Communications Inc. 's Petition for
Forbearance Under 47 Us.c. § 1601(c), WC Docket No. 03-235, Petition for Forbearance of
SBC Communications, Inc. (filed Nov. 6,2003) and Qwest, In the Matter ofQwest
Communications International Inc. Petitionfor Forbearance Under 47 Us.c. § 160(c), WC
Docket 03-260, Petition for Forbearance of Qwest Communications International Inc. (filed Dec.
18,2003), filed similar petitions (Verizon's, SBC's, and Qwest's petitions are collectively
referred to as the "BOC Petitions").

5 Verizon's Petition and Reply are included as attachment 1; SBC's Petition and Reply are
included as attachm(int 2; Qwest's Petition and Reply are included as attachment 3.
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6

the Verizon, SBC, and Qwest responses were filed. 6 Thus, the remainder of this reply addresses

specific issues raised in the AT&T Letter. In this letter AT&T continues to present objections

based on the view that forbearance from applying independent section 271 unbundling

obligations on broadband facilities is precluded by section 271 (d)(4) and section 1O(d). AT&T

also continues its claim that BellSouth has not met the requirements of section 10(a). As

discussed below, these objections are without merit.

As an initial matter, the D.C. Circuit's opinion in USTA 7 concerning the appeal of

Triennial Review Order8 does not impact BellSouth's Petition. In USTA, the Court did not find

the Commission's interpretation of an existence of an independent unbundling obligation under

section 271 to be unreasonable. It did not find, however, such an obligation to be required.

BellSouth has asked for the Commission to reconsider this finding and that petition is still

pending before the Commission.

II. THE PETITION IS NOT PRECLUDED BY SECTIONS 27l(d)(4) or lO(D)

Section 27l(d)(4). First, AT&T argues that the Petition is precluded by section

271 (d)(4) ofthe Telecommunications Act of 1996 ("Act"). AT&T claims that the "plain text" of

the statute forever forecloses the Commission's ability to forbear from the checklist items in

Letter from David L. Lawson, Sidley, Austin, Brown, & Wood, to Marlene H. Dortch,
Secretary, Federal Communications Commission, CC Docket No. 01-338, WC Docket Nos. 03
235 and 03-260 (Mar. 3, 2004) ("AT&T Letter"). AT&T attached this letter to its summary
comments filed in this proceeding.

7 United States Telecom Ass'n v. FCC, No. 00-1012, 2004 U.S. App. LEXIS 3960 (D.C.
Cir. Mar. 2, 2004).

8 In the Matter ofReview ofthe Section 251 Unbundling Obligations ofIncumbent Local
Exchange Carriers; Implementation ofthe Local Competition Provisions ofthe
Telecommunications Act of1996; Deployment ofWireline Services Offering Advanced
Telecommunications Capability, CC Docket Nos. 01-338, 96-98 & 98-147, Report and Order
and Order on Remand and Further Notice ofProposed Rulemaking, 18 FCC Rcd 16978 (2003)
("Triennial Review Order" or "TRO").
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section 271 (c)(2)(B). This narrow reading of section 271 (d)(4), however, was not Congress's

intent and is easily demonstrated when AT&T's position is carried to its logical conclusion.

Section 271 governs a Bell operating company's ("BOC's") entry into interLATA

services. Congress enacted section 271 to govern how and when a BOC may begin to provide

interLATA services that originate within the BOC's in-region states. 9 The entire section focuses

on the steps that a BOC must perform in order to obtain the relief necessary to provide

interLATA services. In enacting the administrative provisions, section 271(d),10 Congress

established the process that a BOC and the Commission must follow for applications filed by the

BOC to obtain interLATA relief. One requirement within that process was the Commission's

inability to limit or expand the competitive checklist items in conducting its review of a BOC's

application to provide interLATA services within a specific state. AT&T's position that this

section ofthe statute forever precludes the Commission's forbearance authority is contrary to

section 10 of the Act and makes no sense. Clearly, it is not Congress's intent that these checklist

See In the Matters ofSection 272(b)(1) 's "Operate Independently" Requirementsfor
Section 272 Affiliates, et al., WC Docket No. 03-228, et al., Report and Order in we Docket No.
03-228, Memorandum Opinion and Order in ee Docket Nos. 96-149, 98-141,01-337, FCC 04
54, ~ 2 (reI. Mar. 17,2004) ("Sections 271 and 272 of the Act, which were added by the
Telecommunications Act of 1996, establish a comprehensive framework governing BOC
provision of ' interLATA services"'); In the Matter of1998 Biennial Regulatory Review-Testing
New Technology, CC Docket No. 98-94, Notice ofInquiry, 13 FCC Rcd 21879, ~ 32 (1998)
("Section 271 of the Communications Act sets out the necessary steps that a Bell Operating
Company must take before it will be allowed to offer long distance service originating in any of
its in region states.")

10 Section 271(d) establishes the administrative procedures a BOC must use to seek
interLATA relief: section 271(d)(I) sets forth the application process; section 271 (d)(2)
establishes the consultation process that the Commission must use in reviewing the application
filed by the BOC; section 271(d)(3) establishes the standard for approving or denying an
application and the time frame around when the Commission must act on the application; section
271 (d)(4) addresses the Commission's inability to limit or extend the checklist items prior to
approval of an application; section 271 (d)(5) sets forth when the Commission must report its
order regarding a BOC's application in the Federal Register; and section 271 (d)(6) addresses the
Commission's enforcement procedures of an approved application.
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items would extend in perpetuity but instead are items that the Commission could not expand or

limit in evaluating a 271 application.

AT&T claims the Bells' interpretation of section 1O(d) ''trumps the express limitation

created by section 271 (d)(4) on the Commission's power as it relates more specifically to the

section 271 checklist."l1 To the contrary, it is AT&T that would limit the broad authority

granted to the Commission through section 10 with the section 271 (d)(4) language that only

applies to the sections 271 application process. 12 AT&T goes on to state that the "Bells'

proposed construction would accord no coherent meaning to the phrase 'or otherwise.'" 13 AT&T

dissembles the text of the statute in reaching this conclusion. The statute states that the

"Commission may not, by rule or otherwise, limit or extend the terms used in the competitive

checklist." The phrase "or otherwise" was needed to confine the Commission's ability to extend

the terms ofthe checklist prior to granting BOCs' section 271 applications. When viewed

properly - that section 271 (d)(4) applies to the limitation and the extension ofthe terms of the

checklist items before the approval ofthe BOC's section 271 applications - sections 271 (d)(4)

and 10(d) flow logically. Indeed, it is AT&T's reading of the statute that provides no coherent

meaning to section 1O(d). Congress would not have acknowledged the ability to forbear from the

requirements of section 271, once those requirements are fully implemented, only to take away

such forbearance authority. AT&T argues that the Commission may forbear from other section

11 AT&T Letter at 3.
12 Moreover, the canon on which AT&T relies applies only ifthere is an inescapable
conflict between the specific provision and the general provision of the statutes. Aeron Marine
Shipping Co. v. United States, 695 F.2d 567, 576 (D.C. Cir. 1982). As discussed above, there is
no conflict between section 271 (d)(4) and section Wed).

13 AT&T Letter at 3.
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271 requirements, but this claim is little more than the regulatory sleeves-out-of-the vest as the

other requirements have little impact once a BOC obtains section 271 relief. 14

Section tOed). AT&T's arguments that the Petition is precluded by section 10(d) ofthe

Act are equally erroneous. Section 1O(d) states, "the Commission may not forbear from applying

the requirements of section 251 (c) or 271 ... until it determines that those requirements have

been fully implemented." 15 AT&T first claims that Congress's use of the term "those

requirements" signifies that Congress intended for all requirements of section 271 to be fully

implemented before the Commission can forbear from any section 271 requirements. AT&T

theorizes that if the Congress had intended for forbearance to apply to specific section 271

requirements once those specific requirements were implemented, Congress would have used the

term "that requirement" in the text of the statute. The claim is completely nonsensical. First,

Congress's use of "those" does not limit forbearance to all requirements of section 271. The

term "those" could just as easily have been included to mean each individual requirement or the

requirements in the aggregate, or both. AT&T cannot legitimately claim that it can only mean

the requirements in the aggregate. Second, the term "those requirements" is referring back to

"the requirements of section 251(c) or 271," thus, the use ofplural "those" is necessary because

it is speaking ofboth sections 251(c) and 271, not intended to mean all the requirements of

section 271.

AT&T cites as an example section 272 requirements as referenced in section
271 (d)(3)(B). While these requirements are certainly burdensome, Congress intended on these
requirements to be eliminated after a three-year sunset period. Moreover, the Commission has
already determined that the requirements of section 272 will sunset for a state three years from a
BOC receiving authority to provide interLATA services within that particular state. In the
Matter ofSection 272(/)(1) Sunset ofthe BOC Separate Affiliate and Related Requirements, WC
Docket No. 02-112, Memorandum Opinion and Order, 17 FCC Rcd 26869 (2002).
15 d47 V.S.c. § 160( ).
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AT&T also misconstrues the Commission's order denying Verizon's petition for

forbearance from rules established to implement section 272(b)(1 ).16 In the Verizon

Forbearance Order, the Commission clearly examined the forbearance of a specific provision in

a statute to determine whether forbearance was applicable for that particular section. AT&T

contends that the Commission's "observation" that it did not opine on whether the requirements

of section 271(c) had been fully implemented only means that it did not need to because "there

was not even 'full implementation' of the very provision from which Verizon was seeking

forbearance.,,17 The Commission's own statement for the Verizon Forbearance Order

demonstrates the fallacy of this claim. In making its decision that section 272, which it found to

be incorporated into section 271 by reference, was not fully implemented as required by section

10(d), the Commission stated, "[o]ur analysis here applies only to whether section 271 is 'fully

implemented' with respect to the cross-referenced requirements of section 272, and does not

address whether any other part of section 271, such as the section 271(c) competitive checklist, is

'fully implemented. ",18 If the Commission cannot forbear from any specific provision of section

271 but must instead only forbear from the entire section once it is fully implemented in its

entirety, as AT&T wrongfully claims, then the Commission would not analyze specific

provisions to determine whether that provision had been fully implemented. It would instead

conduct only an analysis of section 271 in its entirety. And, AT&T's position would make the

Commission's statement superfluous and confusing. Indeed, if AT&T's position were correct,

In the Matter ofPetition ofVerizon for Forbearance from the Prohibition ofSharing
Operating, Installation, and Maintenance Functions Under Section 53.203(a)(2) ofthe
Commission's Rules, CC Docket No. 96-149, Memorandum Opinion and Order, 18 FCC Rcd
23525 (2003) ("Verizon Forbearance Order'').

17 AT&T Letter at 5.

18 Verizon Forbearance Order, 18 FCC Rcd at 23530, ~ 6.
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because the Commission found section 272 to be incorporated into section 271 by reference, and

because the Commission found that section 272 is not fully implemented, the Commission would

have simply stated that section 271 is not fully implemented and section 1O(d) prohibits

forbearance until it is fully implemented in its entirety. To accept AT&T's position, one would

have to believe the Commission went out of its way to add confusion to this area. To accept

BellSouth's position, the opposite is true - the Commission made the statement to clarify that the

"fully implemented" standard of section lO(d) applies to specific requirements of section 271.

Fully Implemented Standard. AT&T next contends that even if the Commission could

forbear from the specific checklist items of section 271, it cannot do so until that section of

section 271 is fully implemented and goes on to argue that the checklist items of section 271

have not been fully implemented. AT&T then spends a significant portion of its letter trying to

reconcile its contention that "fully implemented" as used in section 271 (d)(3)(A)(i) regarding the

competitive checklist does not mean the same as "fully implemented" in section 1O(d) when the

BOCs are seeking forbearance from certain sections of the competitive checklist. The effort is in

vain because AT&T's position is inconsistent and irreconcilable. The facts of the matter are: (a)

as demonstrated above, the Commission may forbear from specific requirements of section 271

once those requirements have been fully implemented; and (b) the Commission has found,

through the approval of BellSouth's section 271 applications in all 9 of its in-region states, that

the competitive checklist has been fully implemented pursuant to section 271 (d)(3)(A)(i).

AT&T derides these facts when offered by other BOCs as nothing more than "time-worn

arguments" that do not support the section 1O(d) statutory definition of fully implemented.

Time-worn arguments, however, are the best when they are right.
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AT&T relies on an ex parte letter filed by joint CLECs for the proposition that the same

words used in different sections of the same statute do not have to retain the same meaning. 19

While BellSouth does not dispute that such canon of statutory construction exists, it is

completely inapplicable to this situation where the context of the statute is addressing the same

circumstances. BellSouth is seeking forbearance from the same section of the statute that the

Commission found to be fully implemented by virtue of granting BellSouth's section 271

applications. AT&T's attempt to obfuscate this issue is based largely on its insistence that

section 10(d) requires full implementation of section 271 in whole but, as discussed above, there

is simply no statutory basis to support AT&T's claim. Indeed, there is no argument that the term

"fully implemented" is ambiguous as it relates to the competitive checklist as Congress

specifically established a set ofground rules for the Commission to follow in order to make that

determination. To conclude that the checklist had been fully implemented required state public

service commissions and the Commission approximately six years of intense scrutiny and

BellSouth to expend hundreds ofmillions ofdollars to have the Commission conclude that the

"fully implemented" standard had been achieved. It is now absurd for AT&T to attempt to argue

that that amount of work and effort somehow falls short of the "fully implemented" standard

from section 1O(d).

III. THE REQUIREMENTS OF SECTION 10(a) HAVE BEEN MET

In the remainder of its letter, AT&T argues that the Bells have not met the requirements

of section 10(a). The arguments are completely unsupportable. The Commission's analysis in

the Triennial Review Order clearly found that CLECs are not impaired without access to

Letter from Jonathan Askin, Association for Local Telecommunications Services, et al.,
to Marlene H. Dortch, Secretary, Federal Communications Commission, WC Docket Nos. 03
260,03-235,03-220,03-157,03-189 and CC Docket No. 01-338 (Mar. 1,2004).
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broadband elements. This finding by the Commission was based on an extensive record that

fully supports the elements of section lO(a). AT&T's claims ignore these findings. Moreover,

AT&T mischaracterizes the USTA opinion as a feeble attempt to support its claims. AT&T

inconceivably argues that the D. C. Circuit's findings in USTA regarding hybrid fiber loops

"foreclosed" the BOCs ability to show the requirement of section 1O(a)(l) had been met. The

USTA court, however, rejected the CLECs', including AT&T's, arguments regarding hybrid

fiber loops and found that the Commission's conclusions were neither arbitrary nor capricious

and therefore upheld the Commission's decision. In light of the relief BellSouth seeks-

forbearance from unbundling broadband elements under section 271 where the Commission has

found CLECs are no longer impaired under section 251 - AT&T seems confused over the D.C.

Circuit's findings in USTA.

AT&T's other arguments are equally suspect. For example, AT&T attempts to ignore the

realities of the broadband market and dismisses competition in the market as nothing more than a

duopoly between cable modem and phone companies. Aside from the fact that AT&T fails to

acknowledge the fast-growing wireless data market, this argument ignores the Commission's and

the D.C. Circuit's findings20 in evaluating the broadband market and determining that lack of

access to these unbundled elements does not impair an entity's ability to compete in the market.

This finding by the Commission is proof that the criteria of section 1O(a) have been met

regarding an unbundling ofbroadband elements pursuant to section 271.

United States Telecom Ass'n v. FCC, 290 F.3d 415 (D.C. Cir. 2002); Triennial Review
Order, 18 FCC Rcd at 16978.
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CONCLUSION

For the reasons set forth above and in the attachments, the Commission should grant the

relief requested in the Petition.

Respectfully submitted,

BELLSOUTH TELECOMMUNICAnONS, INC.

By: lsi Stephen L. Earnest
Richard M. Sbaratta
Stephen L. Earnest

Its Attorneys

BellSouth Telecommunications
Suite 4300
675 West Peachtree Street, N. E.
Atlanta, Georgia 30375
(404) 335-0711

Dated: March 22, 2004
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Susanne A. Guyer
Senior Vice President
Federal Regulatory Affairs

October 24, 2003

Ex Parte

Chairman Michael Powell
Commissioner Kathleen Abernathy
Commissioner Kevin Martin
Commissioner Michael Copps
Commissioner Jonathan Adelstein
Federal Communications Commission
445 12th Street, SW
Washington, DC 20544

~
ver'Z2"
1300 I Street, NW, Suite 400 West
Washington, DC 20005

Phone 202515-2534
Fax 202336-7858
susanne.a.guyer@verizon.com

Re: Verizon Petitionfor Forbearance, Review ofthe Section 251 Unbundling
Obligations ofIncumbent Local Exchange Carriers, CC Dkt No. 01-338

Dear Chairman Powell and Commissioners:

Verizon's petition for forbearance from any separate unbundling obligation that section
271 may be read to impose for elements that do not have to be unbundled under section 251 is
critical to Verizon's design, deployment and efficient operation of next generation broadband
networks.

The need for forbearance now with respect to broadband elements is especially crucial
because Verizon is today designing, testing and planning the next-generation broadband
networks that will be deployed beginning in early 2004. Indeed, although Verizon's petition
originally requested forbearance with respect to all elements that do not have to be unbundled
under section 251, the broadband issue is sufficiently urgent that we hereby withdraw our request
for forbearance with respect to any narrowband elements that do not have to be unbundled under
section 251.

Specifically, the portion of the forbearance petition that remains pending relates to the
broadband elements that the Commission has found do not have to be unbundled under section
251, including fiber-to-the-premises loops, the packet-switched features, functions and
capabilities of hybrid loops, and packet switching.

We trust that narrowing and simplifying the range of issues so that the Commission can
focus on the issues uniquely affecting broadband will facilitate prompt approval of the
forbearance request with respect to broadband elements. Indeed, the Commission already made



Chairman Powell and Commissioners
October 24, 2003
Page 2

the findings in the Triennial Review Order that warrant forbearance with respect to any residual
obligations that section 271 may be read to impose for broadband.

In its Triennial Review Order, the Commission expressly found that imposing unbundling
obligations on broadband facilities is both unnecessary, because competing providers do not
need access to those facilities, and affirmatively harmful, because it would "undermine the
incentives of both incumbent LECs and new entrants to invest in new facilities and deploy new
technology," Order'l3. The Commission also found that "relieving incumbent LECs from
unbundling requirements for those networks will promote investment in, and deployment of,
next-generation networks," and "[t]he end result is that consumers will benefit from this race to
build next generation networks and the increased competition in the delivery of broadband
services." [d.!J[ 272.

These same findings warrant forbearance from any separate unbundling obligations that
may apply under section 271 of the Act. As the accompanying paper explains at greater length.
imposing unbundling obligations under either section 251 or 271 would have all the same
negative effects on broadband deployment. And, of course, granting forbearance also is
consistent with the specific statutory mandate in section 706 to encourage deployment of and
remove barriers to investment in broadband facilities, including through the exercise of the
Commission's "regulatory forbearance" authority.

Consequently, the Commission should promptly grant Verizon's petition for forbearance
from any unbundling obligations that section 271 might be read to impose with respect to
broadband elements.

Sincerely"
,/

Attachment

cc: Bryan Tramont
Chris Libertelli
Matt Brill
Dan Gonzalez
Jessica Rosenworcel
Lisa Zaina
Bill Maher



THE COMMISSION SHOULD FORBEAR FROM IMPOSING ANY SECTION
271 UNBUNDLING OBLIGATIONS ON BROADBAND

EXECUTIVE SUMMARY

On July 29, 2002, Verizon filed a petition for forbearance seeking relief from any

unbundling obligations that section 271 may impose for elements that the Commission

has separately removed from the list of elements subject to unbundling under section 251.

This paper discusses the particularly pressing need to forbear from any such obligations

for broadband elements.

The Triennial Review Order provided simply that ILECs "do not have to offer

unbundled access" to broadband facilities such as fiber to the premises loops, the

packetized functionality ofhybrid loops, and packet switching. I The Commission's

resolution of the issue was appropriately straightforward, and was based both on its

conclusion that unbundling broadband facilities is unnecessary because competing

providers do not need access to those broadband facilities and that it is afftrmatively

harmful because it would deter deployment by all providers. And those conclusions were

further reinforced by the separate injunction in section 706 to encourage deployment of

and remove barriers to investment in broadband facilities. Nothing in the Order suggests

that its conclusions with respect to broadband facilities were somehow compromised by a

continuing need to unbundle these same facilities under some different provision ofthe

Act.

1 Review ofthe Section 251 Unbundling Obligations ofIncumbent Local
Exchange Carriers, Report and Order and Order on Remand and FNPRM, CC Dkt. No.
01-338, FCC 03-36" 7, 273 (reI. Aug. 21, 2003) ("Triennial Review Order").



Nevertheless, a different section ofthe Order does construe section 271 of the Act

to impose unbundling obligations that are independent of those under section 251 and

that continue to apply when particular elements do not meet the unbundling standard

under section 251. In discussing the relationship between sections 251 and 271, the

Order did not even mention broadband issues, much less suggest that the Commission

had made an affirmative determination that broadband facilities should be subject to a

continuing unbundling obligation that the Commission has rightly found would thwart

"incentive[s] to deploy fiber (and associated next-generation network equipment, such as

packet switches and DLC systems) and develop new broadband offerings[.]" Triennial

Review Order ~ 290.

The Commission should act promptly to remove the present uncertainty on this

issue by forbearing from any stand-alone obligation under section 271 to provide

unbundled access to broadband elements. Indeed, imposing unbundling obligations

under section 271 would have the same negative effects on broadband deployment that

the Commission correctly concluded would result from an unbundling requirement under

section 251. For example, construing section 271 to require unbundled access to loops,

switching and transport would require a significant redesign of integrated fiber network

architectures to create new and artificial points of access to individual components of the

network architecture. Likewise, it would require the design and development of costly

new systems to manage access at these new access points and development of new

operations practices to correspond. Experience also has shown that any unbundling

obligation evolves over time as it is further defined and interpreted, which would add yet

another new layer ofuncertainty and financial risk that would only add to the cost and

2



delay associated with the need to redesign the network and accompanying systems. And,

of course, these costs, risks, uncertainties and delays would apply solely to the Bell

companies-and not to their cable competitors that currently dominate the broadband

market. Forbearance is especially appropriate with respect to broadband facilities

because the Commission has already established the complete legal and factual predicate

that warrants forbearance.

First, the Triennial Review Order finds that mandated unbundling ofnew

broadband elements disserves the public interest by thwarting the incentives of ILECs

and CLECs alike to incur the enormous fixed costs ofdeploying next-generation

networks. That finding is more than enough to show, for purposes of section 10(a)(I)

(3), that such regulation is "not necessary" and that "forbearance ... is consistent with

the public interest." 47 U.S.C. § 160(a)(1)-(3). Section 706(a) provides still further

support by singling out broadband for special attention and by "direct[ing] the

Commission to use the authority granted in other provisions, including the forbearance

authority under section 1O(a), to encourage the deployment of advanced services."

Deployment ofWireline Services Offering Advanced Telecommunications Capability,

13 FCC Rcd 24011, ~ 69 (1998) ("Advanced Services Orde~').

Second, section 10(d) expressly authorizes forbearance from section 271 's

requirements where "those requirements have been fully implemented," 47 U.S.C.

§ 160(d), and the Commission has already found, in approving section 271 applications

for 49 states and the District of Columbia, that the Bell companies have in fact "fully

implemented the competitive checklist." 47 U.S.c. § 271(d)(3)(A)(i). A phrase is

presumed to mean the same thing when it appears in two different provisions of a

3



statute-particularly where, as here, one of those provisions (section lO(b» explicitly

cross-references the other (section 271). The Commission's detennination that the

checklist has been "fully implemented" for purposes of section 271 thus necessarily

meets the requirement under section IO(d) that the checklist be "fully implemented"

before forbearing from those same checklist requirements.

This does not mean that the Bell companies are now free to ignore whatever

checklist provisions they please. But it does mean that the Commission has authority to

forbear where it finds that section 10's forbearance standard is met, and that it can and

should forbear from particular checklist requirements to the extent they do more harm

than good. Forbearance as to broadband elements is particularly appropriate, both (i)

because the enormous fixed costs of investing in a next-generation network present the

most compelling need for deregulatory certainty and (ii) because the purpose of section

271 is to require the Bell companies to open their historical legacy voice networks and

markets to competition, not to regulate their investments in the advanced technology they

need to compete in the broadband markets that other firms dominate.

Finally, forbearance is all the more appropriate here because, as this Commission

has recognized in prior section 271 orders, checklist items 4 through 6 are, in any event,

reasonably construed not to require the unbundling of broadband loop or switching

elements excluded from the section 251 unbundling list. That is why, for example, the

Commission granted several section 271 applications over objections that the Bell

companies should have provided greater access to the packet switching element than was

required by the Commission's section 251 rules.
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In any event, the Commission can and should eliminate any continuing

uncertainty on this score by granting Verizon' s petition to forbear from any separate

unbundling requirement that may apply to the broadband facilities that the Commission

has concluded need not be unbundled under section 251.

ARGUMENT

I. The Commission Should Forbear From Any Stand-Alone Unbundling
Obligation That Section 271 Might Be Construed To Impose For Broadband
Elements.

A. If the Triennial Review Order makes one point clear, it is the importance

of freeing the ILECs from any unbundling requirement that would dampen "incentive[s]

to deploy fiber (and associated next-generation network equipment, such as packet

switches and DLC systems) and develop new broadband offerings[.)" Triennial Review

Order ~ 290. As the Commission found, "excessive network unbundling requirements

tend to undermine the incentives of both incumbent LECs and new entrants to invest in

new facilities and deploy new technology." Id. ~ 3 (emphasis added).

As an initial matter, "incumbent LECs are unlikely to make the enormous

investment required [by broadband deployment] if their competitors can share in the

benefits of these facilities without participating in the risk inherent to such large scale

capital investment." Id. Accordingly, "relieving incumbent LECs from unbundling

requirements for those networks will promote investment in, and the deployment of, next-

generation networks." Id., ~ 272. In addition, elimination of such unbundling

requirements is also necessary to give CLECs incentives of their own to invest in

advanced network technologies. This it true because, "with the knowledge that

incumbent LEC next-generation networks will not be available on an unbundled basis,
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competitive LECs will need to continue to seek innovative network access options to

serve end users and to fully compete against incumbent LECs in the mass market." Id.

As the Commission correctly concluded, "[t]he end result is that consumers will benefit

from this race to build next generation networks and the increased competition in the

delivery of broadband services". Id.

Accordingly, the Triennial Review Order "eliminate[s] most unbundling

requirements for broadband, making it easier for companies to invest in new equipment

and deploy the high-speed services that consumers desire." Id., ~ 4. In their separate

statements, all three members of the Commission majority stressed the centrality of that

policy judgment to the Order as a whole and to the future of the industry.2

That policy judgment provides the predicate for forbearing from any stand-alone

obligation under section 271 to unbundle broadband elements that the Commission has

exempted from unbundling requirements under section 251. Imposing such obligations

through the back door of section 271 (particularly after section 271 authorization has

been granted) is just as inimical to the prospects for long-term competition as imposing

those same obligations through the front door of section 251. Moreover, the

2 See, e.g., Press Statement of Commissioner Abernathy at I (Feb. 20,2003) ("I
strongly support the Commission's decision to exempt new broadband investment from
unbundling obligations"); Press Statement ofCommissioner Martin at I (Feb. 20, 2003)
("[t]he action we take today provides sweeping regulatory relief for broadband and new
investments," including "unbundling requirements on all newly deployed fiber to the
home"); Response of Commissioner Martin to Questions from Rep. Eshoo at I ("The
Order freed incumbent LECs from unbundling requirements on next-generation facilities
and equipment like FTTH and equipment used to provide packet switching services");
Response of Chairman Powell to Questions for the Record at 9 ("The Commission's
Order relieves incumbent local exchange carriers ('ILECs') from unbundling
requirements on next-generation facilities and equipment like fiber-to-the-home
('FTTH') and equipment used to provide packet-based services").
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consequences of unwarranted unbundling are especially pernicious in the broadband

context, where, as discussed below, ILECs need the greatest assurance of a stable

deregulatory environment to justify the massive fIxed investments required for a next

generation network. And, although the Triennial Review Order discusses the relationship

between sections 251 and 271 at some length, see ~~ 649-67, nowhere does it mention

broadband at all, let alone confront the special need to protect broadband investment

incentives from any unbundling obligations that might persist under section 271 even

after the Commission has sought to end them, as anti-consumer, under section 251.

The acute need to confront that issue head-on arises not just from sound policy

considerations, but from a specifIc statutory mandate. In section 706(a), Congress

directed the Commission to "encourage the deployment on a reasonable and timely basis

of advanced telecommunications capability" through "regulatory forbearance" and "other

regulating methods that remove barriers to infrastructure investment." For the most part,

the Triennial Review Order recognizes the appropriately central role that section 706

should play in any unbundling decision affecting broadband elements. As the

Commission found, the application ofunbundling obligations "to these next-generation

network elements would blunt the deployment of advanced telecommunications

infrastructure by incumbent LECs and the incentive for competitive LECs to invest in

their own facilities, in direct opposition to the express statutory goals authorized in

section 706." Triennial Review Order ~ 288 (emphasis added).

But section 706(a) requires the Commission to employ all of the statutory tools at

its disposal, and not just the "impairment" standard of section 251 (d)(2), to "encourage

deployment of advanced telecommunications capability" (id ~ 290). In particular,
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although the Commission has declined to view section 706 as an independent source of

forbearance authority, it has nonetheless made clear that the mandate of section 706 to

promote broadband investment through "regulatory forbearance" weighs heavily in favor

of forbearing under section 10 from unnecessary broadband regulation. Advanced

Services Order, ~ 69 ("section 706(a) directs the Commission to use the authority granted

in other provisions, including the forbearance authority under section 10(a), to encourage

the deployment of advanced services").

Section 706(a) all but compels forbearance from any stand-alone 271 unbundling

obligations in this context, because (i) it singles out broadband facilities for special

protection from excessive regulation, and (ii) the Commission has already determined

under section 251 (d)(2) that compelled unbundling of these facilities would do little to

advance, and much to undermine, the roll-out of broadband services. For that matter, the

standards of section IO(a) would be met even without the extra statutory guidance of

section 706. The Commission eliminated broadband obligations on the grounds that such

obligations would be both unnecessary (because ILECs generally are miming well behind

other carriers in the broadband rollout) and affirmatively harmful (because overzealous

regulation would thwart the incentives of ILECs and CLECs alike to invest in broadband

infrastructure). Those determinations are equivalent to the three core findings required

for forbearance under section 10(a): continued unbundling is unnecessary for the

protection of either consumers or other carriers (47 U.S.C. § 160(a)(I), (2», and

forbearance is plainly in the public interest (47 U.S.C. § 160(a)(3». And, as discussed

below, section 10(d), which conditions forbearance on a fmding that section 271 has been
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"fully implemented," poses no obstacle to forbearance from competitively harmful over

regulation of next-generation broadband facilities.

Indeed, it is difficult to conceive of any circumstance in which sections 10 and

706 more forcefully support relief from unwarranted regulation. The D.C. Circuit has

made clear that section 251(d)(2) embodies a congressional policy judgment that

"unbundling is not an unqualified good" and that it often hurts, rather than helps, the

cause of genuine long-term competition. USTA v. FCC, 290 F.3d 415, 429 (D.C. Cir.

2002). Although any unbundling obligation can impose significant "cost[s], including

disincentives to research and development by both ILECs and CLECs and the tangled

management inherent in shared use of a common resource," id, those costs are a matter

of greatest concern where next-generation technology is at issue. That is the context in

which the fixed costs of "research and development" are particularly enormous, and

where the "tangled management" challenges ofhammering out the details of the "shared

use of a common resource" would be most vexing.

It is no answer to say that unbundling obligations arising solely from section 271

will be somewhat less onerous than those arising under section 251. On the contrary,

imposing an unbundling obligation under section 271 would merely recreate the same

investment disincentives the Commission sought to eliminate. This is so for several

reasons.

First, any obligation to provide access separately to the various components of an

integrated broadband network architecture necessarily would impose significant redesign

requirements, result in suboptimal technology, and add cost, inefficiency and delay that

deters deployment of these already risky new technologies in the first place. Although it
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has been efficient to compartmentalize legacy circuit-switched networks into highly

distinct "loop," "switching," and "transport" elements, the same is often not true of next

generation packet-switched networks. For example, an analog unbundled loop has a

dedicated path or channel that can be routed directly to a CLEC's collocated facility. In a

broadband system, the efficiency of the packetized technology derives in part from the

fact that the packets from various end users flow over virtual channels, undifferentiated

until they reach the destination packet switch. Consequently, imposing an obligation to

provide access to individual components of a next-generation network architecture would

require a costly redesign of the network to create access points for those various

components. For example, in order to provide an unbundled loop that is directed to a

competitor's facilities, Verizon would have to redesign the network and insert additional

equipment in the local office that is capable ofperforming an intermediate packet

switching function and direct the packets to another carrier. Likewise, efficiencies in

packet switching are often created, not by having a single switching unit in the local

office that can be simply unbundled from the rest of the network, but rather by using a

softswitch, where many features (which formerly existed in the switch) actually reside in

remote computer-like servers that are distributed across the network. To have a single

device that could serve as an "unbundled" switching element, the incumbent would have

to redesign the network and eliminate many of the inherent efficiencies that help drive

broadband deployment.

Second, there obviously is much more to the deployment of next generation

networks than laying fiber or deploying packet switches, though those are obviously

enormous tasks standing alone. One particularly critical aspect is the development and
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deployment of the new systems necessary to operate these new networks. These systems

are critical to provide services as efficiently and at as high a quality as possible to benefit

customers, and also are one of the major cost components of deploying these new

networks. Imposing an unbundling obligation under section 271 obviously would require

the design and development of still new systems to cope with the complex requirements

ofunbundled access to piece parts of next-generation technology-with all the attendant

costs of "the tangled management inherent in shared use of a common resource." 290

F.3d at 429. Ifunbundling were required, these systems would have to provision, track,

bill, accept orders, and provide maintenance access for multiple providers using these

various individual broadband elements. Verizon alone already has spent hundreds of

millions of dollars in modifying existing OSSs to handle unbundling requirements for

narrowband network elements. For broadband, the requirements would both increase the

costs of new systems and reduce their benefit by sacrificing efficiency and quality, all of

which further undermines the incentives to deploy.

Third, experience has proven that unbundling obligations evolve over time as they

are further defined and interpreted. Indeed, in the case of both narrowband and

broadband facilities, ILECs have been subject to a constantly shifting range of

requirements implementing the section 251 unbundling requirements, and there is no

reason to believe that any section 271 obligations would be different in this respect.

These changing requirements add still further costs and complexities as ILECs are forced

to modify both their underlying networks and the accompanying network operations and

support systems to comply. Transferring this experience to broadband would add yet

another layer ofuncertainty and financial risk that would undermine deployment.
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Fourth, although the Commission clarified in the Triennial Review Order that the

TELRIC rules do not apply to elements unbundled under section 271 alone, the potential

for intrusive regulatory involvement in the pricing of these elements remains. Indeed,

parties have already argued to state regulators that they have a right to oversee these

federal obligations. See Summary of TRIP Triennial Review Meeting Discussions,

Washington, D.C. at 2 (Oct. 10,2003), available at

http://www.naruc.orgiprograms/trip/summaryoct03.pdf(''CLECs say states do have a

role" in "setting prices under §§ 201 and 202 for UNEs required under § 271"). While

that argument is misplaced because any remaining obligation under section 271 is a

purely federal requirement, it nonetheless makes clear the pricing of any elements under

section 271 will remain the subject of additional rounds of investment-deterring

litigation. Moreover, even under a purely federal standard, there is significant

uncertainty as to how the pricing obligation would be applied. While the Commission

has made clear that negotiated, market-based rates will satisfy the section 201 pricing

standard, experience has shown that other parties will nonetheless try to game the

regulatory process, either to pre-empt the negotiations entirely or to obtain extra leverage.

And that is all the more true given their past experience, even under section 201 pricing

standards. See, e.g., Verizon Telephone Companies TariffFCC Nos. 1 & 11,

Transmittal No. 232 (PARTS), 17 FCC Rcd 23598, • -8 (2002) (requiring Verizon to offer

proof why it should not have a "UNE pricing methodology" imposed on a broadband

service being evaluated under a section 201 standard). In short, the prospect of rate

regulation even under sections 201 and 202 pricing standards will generate substantial
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uncertainty and further pointless litigation so long as the underlying unbundling

obligations remain in place.

B. Section 10(d) is no barrier to forbearance because that provision expressly

authorizes forbearance from "the requirements of section ... 271" where "those

requirements have been fully implemented." 47 U.S.c. § 160(d). Here, the Commission

has already made that very finding. The "requirements" at issue are those of the

competitive checklist. The Commission can grant section 271 authorization-as it has

now done for 49 states and the District of Columbia--only after expressly determining

that a Bell company has in fact "fully implemented the competitive checklist" 47 U.S.C.

§ 271(d)(3)(A)(i) (emphasis added). It is not mere coincidence that Congress used the

exact same term in both section 1O(d) and section 271 to describe the conditions for

deregulatory relief. The "normal rule of statutory construction" is "that identical words

used in different parts of the same act are intended to have the same meaning."

Commissioner v. Lundy, 516 U.S. 235, 250 (1996) (quoting Sullivan v. Stroop, 496 U.S.

478,484 (1990)). There is no getting around that rule here, since section to(d) not only

coexists in the same legislative enactment as section 271, but explicitly cross-references

section 271 in the very forbearance limitation at issue. It is inconceivable that Congress

used the same language to mean two contrary things in these two interrelated sections of

the 1996 Act.

This is not to say that the Bell companies are free to ignore all of the checklist

requirements the minute they receive section 271 authorization in a given state. Those

requirements remain in effect until the Commission exercises its forbearance authority,

which it may do where (as here) the "public interest" and the other forbearance standards
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of section 1O(a)(I)-(3) are met. And so long as particular requirements remain in effect,

the Commission obviously retains authority to enforce those requirements. 47 U.S.c.

§ 271 (d)(6). But the grant of a section 271 application does remove any hurdle that

section 10(d) might pose to the Commission's authority under section 10(a) to forbear

from any separate obligation to unbundled broadband facilities under section 271.

It is particularly appropriate to exercise that authority to forbear from any stand-

alone broadband unbundling obligations under section 27 I-not just because (as

discussed) unnecessary unbundling obligations are particularly counterproductive in the

broadband context, but also because the section 271 checklist was never designed to

interfere with the Bell companies' deployment of next-generation packet-switched

networks. Instead, as discussed below, the checklist was designed to open up the local

market by requiring the Bell companies to provide access to elements of the legacy

circuit-switched networks, prior to entering the long distance business, a concern that

does even not arise here. Again, if there were any doubt on either score, section 706

would resolve it by compelling an interpretation of section 10 that "encourage[s] the

deployment on a reasonable and timely basis of advanced telecommunications capability"

through "regulatory forbearance.,,3

3 AT&T recently espoused a new rationale for opposing forbearance from any
aspect of section 271: the notion that any separate obligation under the section 271
checklist cannot be "fully implemented" until after the separate affiliate obligations of
section 272 have sunset. That argument is misplaced, because section 272 is designed to
safeguard competition in local markets after they have been opened and after the
Commission has determined, under section 271 (d)(3)(A)(i), that the substantive
marketing-opening provisions of the checklist have themselves been "fully
implemented." Section 272 does not itself"implement" those provisions; indeed, ifit
did, section 271(d)(3)(A)(i) could never be satisfied. In all events, any role that section
272 may play after a section 271 application is granted has no logical or legal bearing on
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II. Granting Forbearance To Eliminate Uncertainty Is Especially Warranted
Here Because Checklist Items 4-6 Should Not Be Read To Require The
Unbundling Of Broadband Elements In The First Place.

Forbearance is all the more appropriate here because any separate obligation

which may exist under section 271 is properly read to not extend to the broadband

elements of the network, and forbearance will remove any doubt on that score.

A. Both the Commission and the courts have recognized that each checklist

item draws its content from the evolving nature of the Commission's local competition

rules at any given time. As the Commission has explained, "[o]ur rules vary with time,

redefining the statutory obligations that govern the market. Just as our long-standing

approach to the procedural framework for section 271 applications focuses our factual

inquiry on a BOC's performance at the time of its application, so too may we fix at that

same point the local competition obligations against which the BOC's performance is

generally measured for purposes ofdeciding whether to grant the application."

Application by SBC Communications Inc. et al. Pursuant to Section 271 ofthe

Telecommunications Act of1996 to Provide In-Region, InterLATA Services in Texas,

15 FCC Rcd 18354, ~ 27 (2000) ("Texas 271 Ordef'); see also AT&T Corp. v. FCC, 220

F.3d 607, 628-32 (D.C. Cir. 2000).

The precise substance of these checklist obligations is largely derivative of the

underlying section 251 obligations precisely because, standing alone, they contain very

little determinate content. For example, checklist item 4 requires a Bell company to

any unbundling obligations the checklist imposes, much less the broadband unbundling
obligations at issue here.
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provide "[l]ocalloop transmission" as a precondition to obtaining section 271

authorization, but it does not specify the manner in which the Bell company may

discharge that obligation. Thus, in addressing claims that the ineffective provisioning of

DSL loops amounts to a more general failure to meet loop provisioning obligations, the

D.C. Circuit has observed that "[s]ection 271 does not say that an applicant must show

that it provides nondiscriminatory access to each category of loop or to every single

loop." AT&T Corp., 220 F.3d at 624 (emphasis added). Instead, the court observed, it is

"reasonably interpreted ... to allow assessment of an applicant's overall provisioning of

100ps.',4 Checklist item 4 has never been understood-and could not sensibly be

understood-to require a Bell company to provide CLECs with any requested form of

"transmission" over every facility in its network that could qualify as a "loop."

Similarly, checklist item 6 does not require a Bell company to provide access to

every switch in its network. Indeed, the Commission has rejected arguments in section

271 proceedings that the Bell company applicants have somehow violated checklist item

6 because they have denied access to their packet switching facilities. In each case, the

Commission reasoned that a CLEC's rights of access to the packet switching element

under checklist item 6 are limited to the very narrow circumstances in which, in the UNE

Remand Order, the Commission required all ILECs to make that element available for

purposes of sections 25 1(c)(3) and 251(d)(2). For example, in the Texas 271 Order, the

4 Id (emphasis added); see also Texas 271 Order, at~~ 28-33 (tying scope of
section 271 unbundling obligations to effective date of new section 251 unbundling
obligations under the UNE Remand Order); Application by Bell Atlantic New Yorkfor
Authorization Under Section 271 ofthe Communications Act to Provide In-Region,
InterLATA Service in the State ofNew York, 15 FCC Rcd 3953, 4080 ~ 236 & n.756
(1999), affd sub nom AT&Tv. FCC, 220 F.3d 607 (D.C. Cir. 2000).
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Commission rejected AT&T's complaints about denial of access to SWBT's splitters on

the ground that, insofar as a splitter is "part of the packet switching element[,] ... we

declined to exercise our rulemaking authority under section 251 (d)(2) to require

incumbent LECs to provide access to the packet switching element."s

In sum, although the checklist does require access to "local loop transmission"

and "local switching," the Commission has always judged satisfaction of those

requirements at an appropriately high level of generality. And, as the cited examples

reveal, the Commission has repeatedly construed these checklist items not to require

access to broadband-related categories of the loop and switching elements except where

the Commission has independently "exercise[d] [its] rulemaking authority under section

25 I(d)(2) to require incumbent LECs to provide access." Texas 271 Order at ~ 327.

B. A review of section 271 's basic objectives confirms the same conclusion.

In opposing Verizon's pending forbearance petition, AT&T itself argues that checklist

5 Texas 271 Order at ~ 327; accord Application by Qwest Communications Int'l,
Inc.for Authorization to Provide In-Region, InterLATA Services in the States ofColorado
et al., 17 FCC Rcd 26303, ~ 358 (2002) (rejecting AT&T's challenge under checklist
item 6 on the ground, among others, that "Qwest offers competitive LECs unbundled
packet switching in a nondiscriminatory manner when the conditions established by the
Commission in the UNE Remand Order are met"); Application of Verizon New England
Inc. et al.for Authorization to Provide In-Region, InterLATA Services in Massachusetts,
16 FCC Rcd 8988, Appx. B., ~ I (2001) ("[t]o satisfy its obligations under this
subsection, an applicant must demonstrate compliance with the Commission rules
effective as of the date of the application relating to unbundled local switching .... In the
UNE Remand Order, the Commission required that incumbent LECs need not provide
access on an unbundled basis to packet switching except in certain limited
circumstances."); Joint Application by SBC Communications Inc. et al. to Provide In
Region, InterLATA Services in Arkansas and Missouri, 16 FCC Rcd 20719, ~ 105 (2001)
("To the extent that AT&T and WorldCom in fact seek to expand SWBT's obligations to
unbundle packet switching, this issue is the subject of proceedings currently pending
before the Commission").
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items 4-6 independently "establish[] a 'safety net'" that, unlike section 251(c), "requires

only access to a specific core group ofelements." AT&T Opposition, Petition for

Forbearance ofthe Verizon Telephone Companies Pursuant to 47 Us.c. § 160(c), CC

Dkt. No. 01-338, at 6 (filed Sept. 3,2002). That safety net is needed, AT&T says, to deal

with the "enormous monopoly power that the [BOCs] had accumulated over their local

markets during the preceding several decades." AT&T Reply, Petition for Forbearance

ofthe Verizon Telephone Companies Pursuant to 47 Us.c. § 160(c), CC Dkt. No. 01

338, at 3 (filed Sept. 18, 2002). But that could be a rationale for retaining (if anything)

only those section 271 unbundling obligations that relate to "core" legacy elements. It

cannot remotely justify retaining any stand-alone obligation under section 271 to

unbundle broadband elements.

AT&T suggests that the basic purpose of section 271 is to preclude the BOCs

from leveraging their traditional dominance in local exchange markets to obtain an undue

advantage in the long distance market. The chosen means was to force "the BOCs to

open their local markets to competition before allowing them to enter the long distance

services market in-region, because, due to the unique infrastructure controlled by the

BOCs, they could exercise monopoly power." Bel/South Corp. v. FCC, 162 F.3d 678,

689-90 (D.C. Cir 1998). Such market-leveraging concerns do not even arise with respect

to new elements that are used in the provision of the broadband services at issue here

because, among other considerations, the Bell companies are not remotely dominant in

the market for those services.

To begin with, it is the cable companies that currently dominate the separate

market for broadband services, and ILECs are the insurgent competitors deploying new
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facilities to challenge the dominant incumbents. But even beyond this key fact, as the

Commission explained in the Triennial Review Order (at ~ 278), CLECs are just as

capable as the BOCs of building new fiber facilities out to customer locations-and, in

fact, "are leading in the deployment ofFTTH." To take another example, CLECs cannot

claim to have suffered any anticompetitive disadvantage from denial of access to the new

packetized capabilities of "hybrid" loops, particularly if they retain general access to

existing copper subloops or legacy TDM transmission capabilities. Id. ~~ 285-97. More

generally, new broadband elements are not remotely part of any "specific core group of

elements" to which Congress could have wanted to guarantee CLECs access in the

interests of fair long distance competition.

In short, the statutory language of checklist items 4 through 6 is properly read not

to impose unbundling obligations for broadband facilities that the Commission has

removed from the scope of section 251 unbundling obligations. At a minimum, the

Commission has very broad discretion to adopt that construction as a means of

reconciling sections 251,271, and 706.

In order to remove any doubt on that score, however, the Commission should

promptly forbear from any stand-alone unbundling obligations for broadband elements to

the extent that section 271 is ultimately construed to contain them so that ILECs can get

on with the business of designing and deploying next generation broadband networks in a

rational and efficient matter. As the Commission itselfpreviously found, consumers will

be the ultimate beneficiaries.
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ThIS proceedmg presents Issues of extreme urgency. Verizon is pOIsed to begin

deployment of ftber-to-the-premises faclhues m early 2004, and it has already signed agreements

with eqUlpment supphers and contractors. It has done so m the expectation that the Commission

will align Its rules with its policy against subjectmg broadband elements to unbundling

obhgations. The CommissIon should thus Immediately resolve the issues presented by this

"new" forbearance petItlOn, which In fact have been pending for more than a year. I

In the Triennial Review Order, the CommiSSIOn recognized that it could not apply section

251 unbundling oblIgations to certam broadband-specific elements, explalmng that the

broadband market IS already subject to mtense mtennodal competluon, that competitive local

exchange carriers ("CLECs") can and do offer broadband services WIthout access to those

In its Pubhc Notice, "COmmIssion Establishes Comment Cycle for New Verizon Petition
Requestmg Forbearance from Application of Section 271," CC Docket No. 01-338, FCC 03-263
(reI Oct. 27,2003), the ComIDlSSlon demed Venzon's ongmal July 2002 forbearance petition

and treated Verizon's October 24,2003 ex parte as a new petition for forbearance. Verizon has
separately appealed the CommiSSion's denial of the onginal petition as an evasion of the 12-15
month statutory deadhne set forth in 47 U.S.C. § 160(c). See Verizon Tel. Cos. v. FCC, No. 03
1396 (D.C. Cir. filed Nov. 5, 2003).



elements, and that unbundling obligations are inimical to the prospects for further broadband

Investment. Such obligations, no matter what their statutory provenance, would thus thwart the

Commission's goal under sectIon 706 of ensuring a wireline broadband alternative to cable

modem service, which IncreasIngly occupies "a leading posItIon in the [broadband]

marketplace.,,2 As Venzon explaIned In Its October 24 ex parte, the Triennial Review Order

establishes the complete predicate for forbearance from any residual unbundling obligation that

ffilght otherwise be found to apply to such elements under a wooden application of section 271.3

A findIng that such obligations persist under sectIOn 271 after they have been eliffilnated as antl-

Investment and anti-consumer under sectIOn 251 is a reason to grant forbearance from those

obhgations under all three cntena of section lO(a). It IS not, as several CrECs here submit, a

coherent basis for reflexively preserving whatever oblIgations sectIon 271 is thought to impose

In the absence of forbearance.

Much of the oppositIOn to Verizon's forbearance request thus reduces to the claim that

the Commission did not really mean what it said when it took these elements off the table under

sectIOn 251. SpeCifically, in attackmg the baSIS for forbearance under section lO(a), the

opponents manage only to quarrel With the Commission's twin policy findings that compelled

unbundhng of broadband-specific elements IS both unnecessary for competition and

affIrmatively harmful to the public interest in the development of alternatIves to cable modem

servIce.

2 Report and Order, Review ofthe Section 251 Unbundling Obligations ofIncumbent Local
Exchange Carriers, CC Docket 01-338, FCC 03-36 '1292 (reI. Aug. 21,2003) ("Triennial

Review Order').

3 See Letter from Susanne A. Guyer, Verizon, to Chairman Powell and the Commissioners,
FCC, CC Docket No. 01-338 at 3, 6 (fIled Oct. 24,2003) ("October 24 ex parte").
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There is hkewise no merit to the opponents' claim that this forbearance petition is

somehow at odds With Verizon's underlymg advocacy in the Triennial Review proceedmg.

Verizon and other ILECs there observed that they Will have strong incentives to recoup their

massive capital expenditures by keeping as much broadband traffic as possible on their networks

by providing wholesale as well as retail broadband services on commercIally reasonable,

negottated terms. The opponents of forbearance now ask why Venzon would seek to aVOid

unbundling obligations for broadband elements, governed by the standards of section 201. See

Triennial Review Order'll 253. The straightforward answer is that, as Verizon has previously

explamed at length, voluntanly negotiated wholesale service offerings are fundamentally

different from unbundhng requirements because, among other thmgs, the latter would reqUlre

major alterations in an ILEC's systems and network architecture, and It would inject addittonal

costs, compleXitIes and regulatory uncertainty into an already risky undertaking. All of this,

which is Simply Ignored by the CLECs, would serve only to delay or deter Widespread

deployment of broadband.

In turning from policy to law, the opponents of forbearance skate from thm ice into open

water. FIrst, there IS no substance to the opponents' arguments about section Wed). Although

they suggest otherwise, Congress condittoned forbearance from given "requirements of ...

section 271" on a showing that "those reqUlrements"-not all section 271 requirements-"have

been fully implemented." 47 U.S.c. § 160(d) (emphasis added). Thus, when a Bell company

seeks forbearance from partIcular checklist requirements, the question IS whether those checklist

reqUIrements have been fully Implemented. And the answer IS necessarily yes If the Commission

has found, as the express prerequiSite to granting a sectIon 271 apphcation, that the Bell

company "has fully implemented the competitive checklIst." 47 U.S.C. § 271(d)(3)(A)(i). That

3



IS presumably one reason why the CommissIOn took pains in its recent OI&M Forbearance

Order to stress that Its analysis there of sectIOn Wed) addressed only "whether section 2711S

'fully implemented' With respect to the cross-referenced requirements of section 272, and does

not address whether any other part of section 271, such as the section 271(c) competitive

checklist, IS 'fully implemented."'4

The CLECs do not deny that the "normal rule of statutory construction" IS "that identical

words used m different parts of the same act are mtended to have the same meamng."

Commissioner v. Lundy, 516 U.S. 235,250 (1996) (quotmg Sullivan v. Stroop, 496 U.S. 478, 484

(1990». That normal rule is all but compulsory where, as here, the use of Identlcal language

cannot be coincidental because one provision (section Wed»~ explicitly cross-references the other

(section 271). In response, the CLECs rely on cases in which (i) there was no similarly obvIOUS

statutory cross-reference and thus no guarantee against mere coincidence and (it) application of

the same-meaning rule would produce "an absurd result" or would otherwIse thwart the statutory

scheme. Cellular Telecomm. & Internet Ass'n v. FCC, 330 F.3d 502,511 (D.C. Clf. 2(03).

Here, construing the term "fully Implemented" as having the same meanmg in sections 10 and

271 would produce not an absurd result, but an emmently sensible one, because it would enhance

the Commission's authority to act in what It determmes to be the public mterest. In particular,

construing the term "fully implemented" identically in these two provisions would remove (with

4 Memorandum Opimon and Order, Petition ofVerizonfor Forbearance from the
Prohibition ofSharing Operating, Installation, and Maintenance Functions Under Section
53.203(a)(2) ofthe Commisszon's Rules, CC Docket No. 96-149, FCC 03-27116 (reI. Nov. 4,
2(03) ("OI&M Forbearance Order") (emphasis added). Verizon disagrees With the
Commission's baSIS for denying forbearance in that proceeding, but it nonetheless agrees WIth
the CommissIon's finding that its declSlon has no bearing on the circumstances in which
forbearance from checkhst requirements is appropriate.
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the grant of a sectton 271 applIcatIOn) any sectIOn !O(d) barrier to the Commission's authority to

decIde for Itself whether forbearance from checklIst requirements meets the independent

standards of section W(a).

The CLECs' next chum is that sectlOn 271(d)(4), which precludes the Comrmssion from

"limit[ing] or extend[mg] the terms used in the competttIve checklist," trumps the Commission's

forbearance authority under section 10. This too IS nonsense. Section 10 not only grants the

CommisslOn broad authority to forbear from applying "any provIsion" of the Communications

Act, 47 U.S.C. § lO(a) (emphasis added), but also cross-references sectton 271 explicitly and

specIfIes the CIrcumstances m whIch forbearance from "the requirements ... of section 271" is

appropriate, 47 U.S.C. § 160(d). Sectton 271(d)(4) addresses the checklist showing required to

obtain long distance authority and makes clear that the showing cannot be enlarged (or

diminished) by the CommisslOn. Once the required showmg has been made, however, that

provision is satisfIed. Section 271(d)(4) says nothmg whatsoever about the Commission's

authonty to forbear once the required showing has been made. Indeed, at that point (as

addressed further below), the checklIst reqUIrements have been "fully Implemented" by the

express terms of section 271, and the Commission IS expressly authonzed to forbear by the terms

of section Wed). This reading places sections 10 and 271(d)(4) m harmony; the CLECs'

contrary readmg would place them m needless contradiction.

Finally, any doubt on these or other issues would be resolved by sectIOn 706 of the 1996

Act, which "direct[s] the Comffilssion to use the authonty granted in other provisions, mcluding

the forbearance authonty under sectIon lO(a), to encourage the deployment of advanced

5



servlCes.,,5 The CLECs have no meaningful response to this point. Although obscure, theIr

argument appears to be that (1) section 706 can affect the section 251 unbundling inquiry only

because sectIon 251(d)(2) contains an "at a mtnImum" clause that permits consideration of issues

other than "impmrment," (ii) sectIon 271 contains no such clause, and (ui) sectIOn 706 IS

therefore Irrelevant to any constructlOn of section 271. This argument would make no sense

even )f Venzon had Invoked section 706 solely as a basIS for interpretmg section 271, but in fact

Venzon Invoked sectlOn 706 as a basis for, m the Commission's own words, "us[ing] ... the

forbearance authority under section 10(a) to encourage the deployment of advanced services."

[d. (emphasis added). Section 706 plainly warrants a broad interpretation of the Commission's

discretion to forbear from regulations that. m Its VIew, preclude the development of broadband

servIces.

Discussion

I. The Commission Should Forbear From Enforcing Any Stand-Alone Unbundling
Obligation Arising From Section 271 With Respect To Broadband Elements.

The CLECs' arguments against forbearance fall into two general categones: (i)

arguments that forbearance would violate the pohcy-onented criteria of section lO(a), and (ii)

arguments that forbearance would VIOlate the legal prohibItions of section tOed) or section

271 (d)(4). None of these arguments has ment.

5 Deployment ofWireiine Services Offering Advanced Telecommunications Capability, 13
FCC Red 24012,24044-45 <.i 69 (1998) ("Advanced Services Order"), aff'd in part, vacated on
other grounds. GTE Servo Corp. v. FCC, 205 F.3d 416 (D.C. Cir. 2000).
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A. The Commission's Determinations In The Triennial Review Order Establish
The Complete Basis For Forbearance Under Section 10(a).

A proper analysis of the section lO(a) criteria begms with an undisputed and judicially

recogmzed mdustry reahty: 'The Comnussion's own findings ... repeatedly confirm both the

robust competitIOn. and the donunance of cable. in the broadband markeC.6 Indeed. the Bell

compames not only trail the cable compames In the market, but are falling farther behind them.

"[M]ore consumers continue to obtain their high speed Internet access by cable modem service

than by xDSL, and the rate of growth for cable modem subscnbership continues to outpace the

rate of growth for xDSL subscribership.'· Triennial Review Order1292. What Venzon seeks m

this forbearance proceedmg IS the same stable envIronment. free of broadband unbundling

obhgations, that cable companies now enjoy.

In claiming that forbearance is nonetheless unwarranted under the substantIve critena of

sectIOn lO(a), the CLECs make many arguments. but they all reduce to two basic claIms: fust.

that CLECs need rights of access to broadband elements in order to compete and, second, that

ILECs do not need assurances of a stable deregulatory environment before spending billions of

dollars to upgrade their networks. The Triennial Review Order rejects each of those arguments.

As an Initial matter. as the Commission found, there is no basis for Imposing an unbundling

obhgation m the broadband market given "the existence of a broadband service competitor With

a leading poSitIOn in the marketplace." Triennial Review Order1292. Indeed. it would be

senseless to blunt the wlreline challenge to the dominant cable modem providers by subjecting

6 USTA v. FCC, 290 F.3d 415, 429 (D.c. Clr. 2002), cert. denied sub nom. WorldCom Inc.
v. USTA, 71 U.S.L.W. 3416 (U.S. Mar. 24.2003) (No. 02-858).
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the Bell compames alone to intrusive unbundling obligations. See USTA, 290 F.3d at 428-29

(vacatmg line-shanng rules because of prevalance of mtermodal broadband competition).

Moreover, even apart from the dommance of cable competitors in the broadband market,

the Order fmds that "competitive LEes are leading the deployment of FfTH" without help from

the llECs. [d. 1278 (emphasis added). As to the packetized functlOnahty of copper-fiber

hybnd loops, the Order flatly rejects the long-standing CLEC claim "that, without unbundled

access to hybrid loops, competltlve LECs will not be able to serve certain customers:' and it

"determme[s] that unbundled access to incumbent LEC copper subloops," combmed with the

"availabihty of TDM-based loops," IS more than enough to "provide competItive LECs with a

range of options for provldmg broadband capabihtIes." Triennial Review Order' 291 & n.839;

see also id. t 295.

The Order also deciSively finds that unbundling requirements "tend to undermine the

incentives of both incumbentLECs and new entrants to invest in new facilities and deploy new

technology." Id." 3. It thus concludes that rehef from broadband unbundhng requirements is

necessary to "promote mvestment in, and deployment of, next-generation networks," id. , 272,

because "incumbent LECs are unhkely to make the enormous investment required [by broadband

deployment] If their competltors can share m the benefits of these facilities without participatlOg

in the risk inherent m such large scale capital investment," id. '13. Accordingly, the Order

"ehmlOate[s] most unbundhng requirements for broadband, making it easier for compames to

lOvest in new equipment and deploy the high-speed services that consumers desue." 1d.14.

Although the CLECs contmue to dtsagree with them, these findings conclusively

establish that the three criteria of section 1O(a) are satisfied: i.e., that continued unbundling is

unnecessary to protect either consumers or competitors (47 U.S.C. § 160(a)(1), (2», and that
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forbearance IS In the publIc interest (47 U.S.c. § 160(a)(3». The Commission's fmding that

ll..ECs are falling further behmd cable compames in the provision of broadband services, id.

Cf 292, together wIth its observatIon that the CommIssion's rules Will "provide competitive LECs

wIth a range of options for providmg broadband capabJlities," Triennial Review OrderCf 291,

conclUSively answer any concern about whether any vestigial broadband unbundling oblIgation

IS needed to protect competitors for purposes of section lO(a)(I). See also pp. 14-15, infra

(discussing CommissIon plans to regulate wholesale service offenngs under section 201 and

202). And the remaIning cntena are all satIsfIed for the simple reason that the Bell companies-

the nation's best chance for a broadband alternative to the market-dominant cable modem

providers-"are unlIkely to make the enormous investment required [by broadband deployment]

if their competItors can share In the benefits of these facIlities WIthout participating in the nsk

inherent in such large scale capital investment." Triennial Review OrderCf 3.7 Indeed,

contInuIng to enforce unbundling oblIgations against these second-tier players in the broadband

market would perversely enhance the odds that cable companies will eventually monopolIze that

market completely.s

See Triennial Review Order1272 ("consumers will benefIt from [the] race to build next
generation networks and the increased competItIOn in the delivery of broadband servICes"). The
same IS neceSSarIly true of the sectIOn lOeb) mandate to consider whether forbearance will
promote "competitive market conditIons." 47 U.S.C. § 160(b).

8 For SImIlar reasons, there is no ment to AT&T's bizarre argument that Verizon should be
forced to unbundle broadband and next-generatIOn capabilIties precisely because cable
companies have no correspondmg oblIgatIOn to provide them to CLECs. The Comnussion has
already found that CLECs are capable of bUIldIng broadband facilitIes of theIr own, and in all
events it would be arbitrary and capricious to subject a secondary player in a given market to
greater regulatory burdens than the clear market leader on the theory that those burdens must be
borne by somebody.
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Some CLECs assert that, despIte the dominance of cable companies m the broadband

market, ILECs will contmue to occupy a special status because cable companies are not widely

provIding bundles of vOIce and data services m hght of thetr "slow entry into the vOice market."

Spnnt Opp. at 16; see also AT&T Cpp. at 30. ThIS IS untrue on three levels. FIrst, the

CommIssion has properly defined the relevant market, for purposes of assessing the need for any

unbundling of broadband-specific elements, as the broadband market, see, e.g., Triennial Review

OrderTI 212-13,292, and that market IS indIsputably subject to fIerce competition, id.lf 292.

Second, cable telephony is already avwlable to more than 15 million U.S. homes-

approximately 15 percent of the mass market9-and cable operators are adding tens of thousands

of new subscribers each month. 1O And cable telephony will become even more widely avaIlable

in the near future, as cable operators throughout the country have begun deploying commercial

Comeast Press Release, Comcast Full Year and Fourth Quarter Results Meet or Exceed
All Operating and Financial Goals (Feb. 27, 2003); COX Communications Press Release, Cox
Communications Announces Fourth Quarter Financial Resultsfor 2002; Strong Demandfor
Cox's Digital Services Builds Solid Foundationfor Continued Growth in 2003 (Feb. 12,2003);
CablevlSIon Systems Press Release, Cablevision Systems Corporation Reports Fourth Quarter
2002 Financial Results (Feb. 11, 2003); RCN Press Release, RCN Announces Fourth Quarter
and Year-End 2002 Results (Mar. 13, 2003); Charter Press Release, Charter Announces 2002
Operating Results and Restated Financial Results for 2001 and 2000; Company Will Extend
Filing ofForm lO-K (Apr. 1,2003); InSIght Communications Press Release, Insight
Communications Announces Fourth Quarter and Year-End 2002 Results (Feb. 25, 2003);
Knology, Inc., Form lO-K (SEC filed Mar. 31, 2003).

10 Reply to Comments and Petitions to Deny Applications for Consent to Transfer Control
of AT&T Corp. and Comeast Corp. at Il,Applicationsfor Consent to the Transfer ofControl of
Licenses Comcast Corp. and AT&T Corp., Transferors, to AT&T Corneast Corporation,
Transferee, filed in MB Docket No. 02-70, May 21,2002, at 11 ("AT&T Broadband is capable
of servmg approXImately seven mtlhon households, has enrolled over 1.15 million cable
telephony customers, and is adding approximately 40,000 customers per month.").
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vOlce-over-IP servIces. 11 Investment analysts have pomted to cable companies' rollout of cable

telephony as "the largest nsk to Bell fundamentals over the next 5 years," noting that "the impact

on margins is mcreasingly evident today.,,12 Thud, cable modem service can serve as a platform

for high-quahty voice applications even ifthe cable provider itselfdoes not provide them. For

example, anyone can plug a Vonage phone into a cable modem and instantly receive a substitute

for wlfelme vOIce service. ThIS development, combined wIth the increasing willingness of

wIreless customers to "cut the cord," makes It all the more necessary to free the Bell companies

from anomalous regulatory burdens in this ruthlessly competitive landscape.13

See A. Breznick, Major MSOs Prepare for Full-Scale Rollouts ofVoIP Service, Cable
Datacom News (Nov. 2003) (notmg that TIme Warner Cable, Cablevision Systems, Cox
CommunicatIOns and Comcast Corp., as well as many small cable operators, have all either
already Introduced commercIal vOlce-over-IP servIces or are lanuching "soft" market rollouts or
large market trials); see also D. Willis, Cable Calling, Asbury Park Press (Nov. 23,2003)
available at http://www.app.comlapp/story/0.21625.859803.OO.html (Cablevision Systems now
offers vOice-over-IP servIces In New Jersey, New York, and Connecticut); "Cox Digitial
Telephone," available at http://www.cox.comltelephonelFrequently%20Asked%20Questions.asp
(VISIted on Nov. 26, 2(03) (Over 350,000 customers have already switched to Cox's telephony
service); Time Warner Expands VoIP, Broadband Reports.com (Sept. 1,2003) (TIme Warner
plans to launch vOlce-over-IP services in North CarolIna and New York, in addition to Its current
Mame offering, WIthin the next few months).

12 John Hodulik, Cable Telephony Competition: Who Gets It?, UBS Investment Research,
at I (Aug. 7, 2003).

13 See Alex Salkever, Why the Bells Should Be Very Scared; Free Voice Calls Transmitted
Over the Internet Are Fast Becoming Mainstream. To Survive, Today's Phone Companies Must
Adjust, Radically, Business Week Online (Nov. 11,2003) ("twisted copper is on the verge of
gIvmg way to the Internet"); ILECs 'Doomed' By Next-Generation Networks, Expens Say,
CommunIcatIOns Datly (Nov. 10,2003) (quotIng John McQUIllan, co-chairman of Next
GeneratIon Networks: "U.S. llECs are in mortal peril" due to vOlce-over-IP); Remhardt Krause,
With Broadband, Bundling, SBC Aiming for Comeback, Investor's Business Daily (Nov. 14,
2003) ("[t]he growth of VolP, or VOice over Internet protocol. is also [in addItIon to wireless]
threatening the Bells."); see also FCC Reports Wireless Sub Growth is Leveling, Mobile is on
Rise, CommunicatIons Daily (June 27,2003) (estimating that WIreless traffic has displaced 30
percent of total wireline mmutes); Busmess Wire, Consumers Abandon Landlines and Increase
Mobile Call Volumes, Creating Strong Growth in the Wzreless Market, Repons Yankee Group
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Although the CLECs argue otherwise (e.g., AT&T Opp. at 18), application of a section

271 unbundlIng reqUIrement to Venzon's broadband elements would create the same mvestment

dISInCentIves that the Comrrussion Intended to ehminate In the Triennial Review Order, even

though the pricing of those elements would be governed by yet-to-be-determined standards under

section 201 rather than TELRIC. As the D.C. CIrcuit has recognized, "[e]ach unbundlIng of an

element imposes costs of Its own, spreading the disincentive to invest in innovation and creating

complex issues of managmg shared facilities." USTA, 290 F.3d at 427. These concerns are most

pronounced In the case of next-generation packet-switched networks because, as Verizon

explamed in its October 24 ex parte (at 9-13), that IS the context in which research and

development costs are most forbIdding and where "the tangled management inherent in shared

use of a common resource," USTA, 290 F.3d at 429, is most problematic.

For example, m such a network, packets travel from vanous end users over virtual

channels, undifferentiated until they reach the destmatlOn packet sWItch. There is no mherent

need for an intennedtate access pomt from which CLEC traffic may be redirected to the eLEC's

switch. In fact, new packet-swItched fiber networks are being built that are not designed to

accommodate access by multIple carriers. Any unbundling requirement would thus require a

costly redeSIgn of the network, not only by Venzon but by Its equipment supphers as well, to

create access pomts to perform an IntermedIate packet-swItching function. And, as dtscussed III

Verizon's October 24 ex parte, any such requlTement would also reqUIre ILECs to develop and

(Sept. 16,2002) (predIcting that, by 2006, U.S. mobIle subscribers WI)) increase by 50% and wIll
"dominate personal calling and severely cannibalIze landhne minutes of use.").
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implement expensive new systems to provisIOn and track orders, send out bills, and provide

mamtenance access for the vanous provIders usmg individual broadband elements. 14

Unbundling oblIgations would further undermme investment mcentives by subjectmg

Venzon to a shIftmg range of regulatory requirements. As demonstrated by Verizon's

expenence in the context of ItS section 251 obligations, any unbundhng requirement evolves over

time as it IS mterpreted and applied, and thus requires carriers to continually modIfy both thetr

underlying networks and the accompanymg network operations and support systems In order to

comply with the changing regulations. Applying an unbundhng obltgatIOn to broadband

faCIlIties would add another layer of uncertainty and financIal risk that would depress the

investment incentIves of any rational busmess. An unbundling requirement also would subject

Venzon to the threat of mtruslve state regulatIon,15 as well as investment-deterring litigation over

the pricmg of elements. Rather than addressmg these realIties, the CLECs venture the self-

ndlculing argument that the eXIstmg regulatory uncertamty about broadband deployment "IS

solely the product of Verizon's unrelenting requests to be relieved of its unbundhng obligations."

MCIOpp. at 16.

14 MCI is wrong in assertmg that Verizon's proposed Packet at the Remote Terminal
ServIce ("PARTS") offenng proves that ILEes could unbundle components of next-generation
networks without such network redesign. The PARTS service was designed to proVIde access to
xDSL servIce over legacy faCIlitIes and eXIsting network architectures that already provide
mtermedtate access points to CLECs. As such, it is trrelevant to the umque challenges presented
by forced access to next-generation broadband networks.

15 As noted in Venzon's October 24 ex parte, although the Commission clarifIed in the
Triennial Review Order that the TELRIC rules do not apply to elements unbundled under section
271 alone, CLECs have already argued to state regulators that they have a right to oversee-i.e.,
mtrusively regulate-these federal obligatIOns.
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Equally dlsmgenuous IS the CLECs' claim that Verizon's request here IS somehow

inconSistent with Venzon's prediction m the Triennial Review Proceeding that, absent

unbundling obligations, ILECs would still have every Incentive to provide wholesale service

offerings over theu next-generatIOn networks on negotiated, commercially reasonable terms.

The CLECs point to a section of the Order In which the ComrnJsslOn acknowledged that LECs

would likely make broadband service aval1able on a wholesale basis:

[W]e expect that incumbent LECs Will develop wholesale service
offerings for access to their fiber feeder to ensure that competitive
LECs have access to copper subJoops. Of course, the terms and
conditIOns of such access would be subject to sections 201 and 202
of the Act

Triennial Review Order 'I 253. But this statement, which refers to the ILECs' voluntary offenng

of wholesale services m the mutual interest of CLECs and ILECs alike, has no bearing on the

issue of whether BOCs should be compelled to unbundle elements of their next-generation

broadband networks. Because they face mtense mtermodal competition from the dominant cable

modem platform, ILECs Will need to find ways to keep traffic "on-net" to cover their enormous

capItal investments, mcluding through the proVISIon of wholesale service offering to mdependent

service prOVIders. As Verizon prevlOusly explained at length, the question here is a very

different one: whether ILECs will have to unbundle elements of their new broadband networks

subject to as-yet undefmed and (if experience IS any guide) constantly shifting regulatory

prescnptions as to what must be unbundled and at what pnce, accompanied by ..the tangled

management 10herent 10 shared use of a common resource." USTA, 290 F.3d at 429. The

answer to that question should be a resounding no. As AT&T itself told the Cornnussion

scarcely three years ago, "fundamental econoffilc truths" estabhsh that "[n]egottated agreements,
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rather than government mandates, are the most appropriate means for creating and defining

access relationshIps.',16 Those truths stIll apply.

FInally, any doubt on any of these issues should be resolved by the Comnussion's

mandate under section 706(a) to "encourage the deployment on a reasonable and tImely basis of

advanced telecommumcatlOns capablhty" through "regulatory forbearance" and "other

regulatIng methods that remove barriers to infrastructure Investment." In the Advanced Services

Order, the CommiSSIon made clear that section 706 operates as a thumb on the deregulatory side

of the balance when the Commission considers forbearing from unnecessary broadband

regulatlOn. 17 The CLECs contend that section 706 "is irrelevant to the scope of a BOC's access

obligations under section 271," reasomng (1) that the Commission could consider section 706 in

addressing sectIOn 251 unbundhng obligations only by virtue of the "at a mimmum" clause of

sectIOn 251 (d)(2) and (ii) that there is no such clause In sectIon 271. AT&T Opp. at 19; see also

MCI Opp. at 11; Z-Tel Opp. at 5. ThIS makes no sense. Just as the Triennial Review Order

makes clear that sectIon 706 is relevant to the broadband unbundling analYSIs,18 the Advanced

16 Comments of AT&T Corp., Notice of InquIry, filed in ON Docket 00-185, Dec. 1,2000
at 80. Whether these voluntary servIce offerings would be subject to traditional common
carnage oblIgations is a separate question presented in the CommIssion's pendIng inqUIry into
wlreline broadband obligations. See Notice of Proposed Rulemakmg, Appropriate Framework
for Broadband Access to the Internet over Wireline Facilities, 17 FCC Rcd 3019,3042151
(2002).

17 See Advanced Services Order, 24045' 69 ("sectIon 706(a) dIrects the Commission to use
the authonty granted 10 other prOVISIons, including the forbearance authority under sectIOn tOea),
to encourage the deployment of advanced servIces").

18 See Triennial Review Order' 288 (broadband unbundling obligations would stand "In
direct oppositIon to the express statutory goals authorized in section 706" because they would
"blunt the deployment of advanced telecommunicatIons infrastructure by Incumbent LECs and
the Incentive for competItIve lECs to invest in their own facilitIes").
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Services Order uneqUivocally declared that section 706 IS relevant to the Commission's

apphcatlOn of section 10, which is at least as subject to mterpretation as sectIOn 251(d)(2). There

is no plausIble basis for second-guessing that determmation here.

B. Neither Section 27t(d)(4) Nor Section tOed) Bars The Commission From
Forbearing From Vestigial Checklist Obligations.

The CLECs argue that sectIOn 271(d)(4), which proVIdes that the Commission may not

"hmIt or extend the terms used in the competItIve checkhst," bars the Commission from

forbeanng here. That argument is untenable. Section 10 grants the Commission broad authority

to forbear from applying "any provisIOn of this [Act)." 47 U.S.C. § 10(a) (emphasiS added).

And section 10 specifically provides that the Commission must forbear from applying section

271 requirements if those requirements have been "fully implemented" and the three critena set

forth In subsection lO(a) are satIsfied. Section 271(d)(4), in contrast, speaks to a different set of

issues: the CommiSSion's default authority to interpret the Communications Act flexibly in the

absence of forbearance. LIke many other such provIsions throughout the Act, it does not

remotely qualify the Commission's mandate to forbear when the standards of section 10 are met.

Instead, it directs the COmmISSIOn to ensure full implementation of the checklist before granting

a section 271 application, at which point the checklIst requirements are "fully implemented" for

purposes of section Wed) and are thus eligible for forbearance under sectIOn lO(a), as discussed

below. This poSItion places sections 10 and 27l(d)(4) In hannony, whereas the CLECs' contrary

poSItion would place them In needless confliCt. See Food & Drug Admin. v. Brown &

Williamson Tobacco Corp., 529 U.S. 120, 133 (2000) ("A court must ... Interpret the statute as a

symmetncal and coherent regulatory scheme and fit, if poSSIble, all parts Into an harmonious

whole.") (Internal CItations oIIl1tted). And, in all events, even if these two proviSIOns were In

conflIct, section 10 would prevail as the more "specific" of the two on the issue presented here:
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sectIon 271(d)(4) does not even mention forbearance or section 10, whereas section 10 expressly

refers to section 271 and governs the terms of the Commission's forbearance authority with

respect to section 271 requirements.

Nor is there any merit to the CLECs' contention that section Wed) precludes the

Commission from grantmg forbearance once a section 271 application has been granted. SectIOn

lO(d) authorizes forbearance from "the requirements of section ... 271" where "those

requirements have been fully implemented." 47 U.S.C. § 160(d). The COmmISSIOn has already

expressly found that the reqUirements at issue here - those of the competitive checklist - have

been "fully Implemented," because that IS an explicit statutory prereqUisite to granting any

section 271 application. 47 U.S.C. § 271(d)(3)(A)(i).

Unable to dispute that the "normal rule of statutory construction" is "that identical words

used in different parts of the same act are mtended to have the same meanmg," Lundy, 516 U.S.

at 250 (tnternal quotations omitted), the CLECs argue that the rule should be ignored here on the

theory that applicatIOn of the rule "would lead to an absurd result and ignore the diffenng

purposes of the sections," AT&T Opp. at 15. But just the opposite is true. First, section 10

cross-references section 271 in the very subsectIOn at issue, and it is Inconceivable that Congress

used the same language by aCCident to describe these interrelated bases for gaining deregulatory

relief. Second, construmg the language to mean the same thmg in each proviSIOn would produce

a perfectly sensible result, not an "absurd" one. It would remove, once a section 271 applicatIon

is granted, an extraneous statutory obstacle to the Commission's freedom to exercise its own best

Judgment about whether forbearance IS warranted or not under section IO(a).

It IS thus nonsensical to chum, as AT&T does, that this construction of section 1O(d) will

produce "anticompetittve and counterintUitive results that run headlong against the goals of the
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1996 Act." AT&T Opp. at 12. As Venzon made clear in its October 24 ex parte (and

previously), there is no dispute that the competitive checklIst requirements remain in effect after

the CommisslOn has granted section 271 authorization m a given state. The only question is

whether, once such authonzatton has been granted, sectIOn 10 allows the Commission to forbear

from applying particular checklist requirements if it determines that forbearance IS in the public

interest and otherwise meets the Independent cnteria of section lO(a). At bottom, AT&T is left

with the unenvIable argument that It IS "absurd" to give this CommissIOn greater discretion to

remove requirements that harm the public mterest.

Finally, both the statutory text and Commission precedent foreclose the CLECs'

argument that section lO(d) prohibits the COmInlSSlOn from forbearing from any particular

sectlon 271 requirement untd sectlon 271 as a whole has been "fully implemented." See MCI

Opp. at 17; AT&T Opp. at 15-16.19 Section toed) itself makes clear that only "those

requirements" from which the BOC is seekmg forbearance must be "fully implemented" before

the Commission is authorized to forbear. 47 U.S.C. § 160(d) (emphasis added). And the same

conclusion follows from the Commission's recent OI&M Forbearance Order. There the

Commission held that section lO(d) barred it from forbearing from applying section 272

reqUirements because those requirements-whIch the Commission found were Incorporated by

reference as reqUIrements of section 271-had not been "fully implemented." OI&M

Forbearance Order15. The CommIssIon noted, however, that "[its] analysis ... applies only to

19 AT&T goes so far as to argue that the Commission lacks authority to forbear from a
single reqwrement of section 251(c) or section 271 until every other such requirement has been
satisfied, whether or not it bears any conceivable relationship to the requirement as to which
forbearance IS sought. As explained below, AT&T's nonsensical mterpretation ofsectlon tOed)
duectly contradicts the Commission's reasomng in the OI&M Forbearance Order.
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whether sectIon 271 is 'fully Implemented' with respect to the cross-referenced requirements of

section 272, and does not address whether any other part ofsection 271, such as the section

271(c) competitive checklist, is 'fully Implemented.'" [d. '16 (emphasis added). This passage

confinns two thmgs: first, that AT&T is qUIte wrong to rely on the OI&M Forbearance Order

as support for its opposition to forbearance from checklIst requirements (see AT&T Opp. 10-11)

and, second, that the "fully implemented" language of sectIon lO(d) applies on a granular basis

to the speCifiC reqUlrements of section 271 from which a Bell company seeks forbearance.

II. Section 271 Should Not Be Read To Require The Unbundling Of Elements That (1)
The Commission Has Removed From The Section 251 Unbundling List And (2) Are
Specific To Broadband Markets In Which Bell Companies Trail Other Providers

In Its October 24 ex parte, Verizon showed that forbearance is particularly appropriate in

thiS context because any separate unbundlmg obligation that may exist under section 271 could

properly be read not to extend to broadband, and because the statutory purposes behmd section

271 are not Imphcated in the broadband context. Granting forbearance is the most

straightforward way to remove any doubt on this score.

The CLEC response IS long on rhetonc and short on substance, and it begins with a

mischaracterizatlon. In connection WIth thIS forbearance petitIon, Verizon is not arguing that an

element IS automatically exempt from unbundling under section 271 either if the Commission

has excluded it from the section 251 lIst or if it relates to broadband services. Instead, for

present purposes, Verizon is argUIng that the Commission should forbear from any oblIgation

that mIght otherwIse apply if the CommiSSIon has excluded It from the section 251 Itst and it is

speCific to broadband servIces. And Venzon's additional point here is Simply that forbearance is

particularly appropriate both because there is a significant question as to whether any separate

unbundhng obligation under sectIOn 271 should be read to extend to broadband elements, and

because the purpose underlying sectIon 271 Simply is not implicated in thiS context.
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This makes abundant sense. As noted. "[t]he COImmssion's own findings ... repeatedly

confirm both the robust competltion, and the dominance of cable, in the broadband market,"

USTA, 290 F.3d at 429, and it would be irratlonal to read Into section 271 a forced sharing

obhgation that the CommissIon has rightly declined to impose on these second-tler broadband

provIders under sectIon 251, since section 271 IS designed to address the Bell companies'

traditIonal market power In the separate narrowband telephony market. It is no answer to say

that, with respect to hybrid loops. the Bell companies would be making use of legacy faCIlitIes to

provide broadband services. RIghtly or wrongly, the Triennial Review Order preserves full

CLEC access to the legacy functIons of mass market ILEC loop facilities under section 251. The

questlon here is whether section 271 should be construed to give CLECs access to the non

legacy packet-swItched functionality of these loops. or to fiber-to-the-premIses network

elements, which "incumbent LECs have not widely deployed" and WhICh, as the COmmISSIOn

has found. may not be deployed in an environment of regulatory uncertainty. ld i 290; see also

id. ii 272,295. GrantIng CLECs such access under sectIon 271, when the Commission has

rightly foreclosed it as both unnecessary and harmful under section 251, would make no legal or

policy sense.

Indeed, the CommIssion has embraced precisely this point in several section 271 orders,

which the CLECs labor in vain to distingUIsh. As explaIned in Verizon's October 24 ex parte (at

15-17), the COmmIssion has repeatedly granted section 271 appltcatlons over CLEC objectlons

that the Bell companies have violated checkhst Items 4 and 6 by failIng to provide access to

broadband-specific elements that the CommISSIon has excluded from the section 251ltst. The

CLECs, however, try to explain away these precedents by contending that, in each case, the

CommiSSIon was really decidIng only that the Bell company had comphed with checkhst Item 2,
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whIch explicItly incorporates sectIon 251 unbundling requirements by reference, rather than

checkhst items 4-6, the requtrements at Issue here. See, e.g., MCI Comments at 27.

This is wrong on two levels. FIrst, it misrepresents these section 271 orders even as a

formal matter. For example, in the Qwest 9-State Order, the CommiSSIOn upheld Qwest's dental

of access to the packet sWltchmg element under checklist item 6, not checkhst item 2, and It did

so because the CommIssion had sharply hmlted any corresponding obligatIon to provide access

to that element under section 251.20 LIkewise, in the Texas 271 Order, the Conurnsslon rejected

AT&T's complamt that denial of access to the spittler was a violation of checklist item 4, again

because of pnor determinations under section 251.21 In all events, even If the Commission had

addressed these issues under checklIst Item 2, which it did not, it would be Inconceivable that the

Commission and all mterested CLECs could have simply overlooked an mdependent obligation

to provide access to the same elements under these other checkhst Items. In sum, the CLECs

cannot square theIr overbroad theory of section 271 unbundling obligations with Commission

Memorandum Opmion and Order, Application by Qwest Communications International,
Inc. for Authorization to Provide In-Region, InterLATA Services in the States of Colorado,
Idaho, Iowa, Montana, Nebraska, North Dakota, Utah, Washington, and Wyoming, 17 FCC Rcd
26303,26502-03 Tl370, 371 (2002) ("Qwest 9-State Order").

21 Memorandum Opinion and Order, Application by SBC Communications Inc.,
Southwestern Bell Telephone Company and Southwester Bell Communications Services, Inc.
d/b/a Southwester Bell Long Distance Pursuant to Section 271 of the Telecommunications Act of
1996 to Provlde In-Region, InterIATA Servlces in Texas, 15 FCC Rcd 18354, 18516-171:327
(2000) ("Texas 271 Order"). Contrary to MCl's argument (at 27-28), this determination did not
rest on a ftndmg that the sphtter was not an "element." Instead, the Commission viewed the
spIttter as a component eIther of the loop or of the packet-swItchtng element, assumed arguendo
that It is "part of the packet sWItchmg element," and found that the checklist Imposes no
obligatIon to unbundle It "because we declined to exercise our rulemakmg authority under
section 25l(d)(2) to require incumbent LEes to provide access to the packet switching element."
[d.

21



precedent. That precedent is correct for the reasons stated in Venzon's October 24 ex parte, and

It further remforces the reasons that the Commission should grant the forbearance sought here.

Conclusion

For the reasons stated above, the CommiSSIOn should forbear from applying any stand-

alone section 271 unbundling requirement to Verizon's broadband elements.
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

rn the Matter of

SBC Communications Tnc 's Petition for
Forbearance Under 47 U.S C. § 160(c)

RECEIVED
NOV - 6 2003

"-~~

,2r
WC Docket No. 03-~

PETITION FOR FORBEARANCE OF SBC COMMUNICATIONS INC.

Pursuant to 47 USc. § 160(c) and 47 C.F.R. § 1.53, SBC Communications Inc. ("SBC")

requests that the Commission forbear from applying the terms of 47 V.S.c. § 271(c)(2)(B) to the

extent, lfany, those proviSIOns Impose unbundlmg obhgahons on SBC that this Commission has

determmed should not be imposed on Incumbent local exchange earners ("ILECs") pursuant to

47 USC § 251(d)(2).

In Its pendmg petition for reconsideratIon of the Tnennial RevIew Order,l BellSouth

correctly pomts out why the CommIssIon was mcorrect when It concluded that Bell operatmg

company ("BOC') "obhgations under section 271 are not necessarily relieved based on any

determmation [the Commission] makers] under the section 251 unbundling analysis." Trzennial

ReView Order' 655 2 In fact, the CommIssIon has consIstently held that the scope of the

unbundlmg obhgatlons under the Competlt!ve Checklist is no more extensive than the scope of

I See BeJISouth's Petl1ion for Clarification and/or Partial Reconsideration at 12-15, CC
Docket Nos. 01-338, et al (FCC filed Oct. 2, 2003) ("Bel/South Reconslderallon PetlllOn").

,
• Report and Order and Order on Remand and Further Nohce of Proposed Rulemakmg,

ReView ofthe SectIOn 251 Unhundlmg ObftgatIOns oJIncumbent Local Exchange Carners, CC
Docket Nos 0] -338 et at., FCC 03-36 (reI Aug. 21,2003) ("Tnenmal ReView Order"),petillons

}or review pelldLllg, United Stales Telecom Ass 'n V FCC, Nos. 03-1310 et al (D.C. CIr.).



those same obhgatlOns under section 251 J That holdmg, moreover, IS faithful both to the letter

of sectIon 271 - which, as BellSouth agam explams, was intended to provide market-openmg

reqUIrements m the event an appheatlOn for sectIon 271 rehefpreceded CommissIon unbundlmg

rules - and to the mtent of Congress - which cannot be thought to have Intended that the hmds

on unbundhng m section 251 (d)(2) applied only to the mcumbent LEes that happen not to be

Bell operatmg companies.

In the event the Commission declmes to reconsIder that pomt, however - and adheres to

Its determinatIOn that Checklist hems 4. 5, 6, and 10 Impose unbundling obligations independent

from sectIOn 251, see Trzennlal ReView Order' 654 - It must forbear from applymg those

oblIgations to network elements that the CommISSIOn has determmed need not be unbundled

under section 251. The unambiguous language of the Telecommunications Act of 1996 ("1996

Act") reqUires the CommissIon to forbear from applying unbundling regulations where they are

unnecessary and where domg so IS consistent with the public mterest. Under the DC. CirCUIt's

deCISIOn In Umted States Telecom AssoczatlOn v. FCC, 290 F.3d 415 (D.C. Cir. 2002) ("USTA"),

cerl denied, 123 S. Ct. 1571 (2003), where the CommIssion concludes that competitive LECs

J See Memorandum OplUlOn and Order, Applzcatlon by Qwest CommumcatlOns
InternatIOnal, Inc for A uthoYlzatwn To PrOVide In-RegIOn. InterLA TA Services In the States of
Colorado. Idaho, Iowa. Montana. Nehraska, North Dakota, Utah. Washmgton and Wyoming, 17
FCC Rcd 26303, 26502-03, ~~ 358-359 (2002); Memorandum OpInIOn and Order, JOint
Apphcatzon by SEC CommumcatlOns Inc, et ai, for PrOVlszon ofIn-RegIOn, InterLA TA Services
ill Kansas and Oklahoma, 16 FCC Red 6237,6361, ~ 241 (2001), affd In part and remanded,
Sprint CommunicatIOns Co v FCC, 274 F 3d 549 (D.C Or 2001); Memorandum OpmlOn and
Order, Jomt AppltcatlOn by SBC CommumcatlOns Inc. et af Pursuant to SectlOn 271 o/the
Te!ccommunicatlOns Act of1996 To Provtde fn-RegLOn, InlerLATA Services in Arkansas and
MISSOUri, 16 FCC Rcd 20719, 20775,' J13 (2001), aj{'d, AT&T Corp. v. FCC, No. 01-1511,
2002 WL 31558095 (0 c. elr Nov. 18,2002) (per curzam); Memorandum Opmion and Order,
Appllc(J/lOn of Venzon New England inc. et al . For AuthonzatlOn to Provide In-RegIOn,
ImcrLA TA Services In Massachusetts, J6 FCC Red 8988, 9135, App. B, , 1 (2001), a.f!'d In part,
d,snllssed m part. and remanded In part, WorldCom, Inc v FCC, 308 F.3d 1 (D.C Clr. 2002).
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("('LEes") are not Impaired without access to a pamcular element, It reflects a determination

tbat the element IS sUitable for competitive supply. In such CIrcumstances, It IS compelltzon, not

unbundling, that ensures that the functionality IS aVailable on Just and reasonable terms to the

benefit of consumers And, mdeed, as the 0 C. CIrcUIt has held, unbundlmg In such

circumstances IS affinnatlvely harmful- and hence contrary to the public interest - because it

Imposes substantial costs, mcludmg dlsmcentlves to mvest and the costs asSOCIated wIth

managmg forced shanng requuements, wIthout any offsettmg benefit in the form of a slgmficant

enhancement to competItion

Forbearance from any sectIOn 271 unbundhng obltgations IS particularly appropriate With

respect to the broadband facilities - mcludmg fiber-to-the-prenuses loops, packet SWitches, and

the packetIzed capabl II ties of hybnd copper-fiber loops - that the Triennial Review Order held

need not be unbundled under section 251. The core achievement ofthe Trzennzal ReVlew Order

was the CommIssion's decIsion not to unbundle broadband faeihties. That decision, the

CommIssion explamed, IS intended to create a "race to build next generation networks," with the

result of "increased competition in the delivery of broadband services," Trtenmal ReView Order

~ 272. That race WIll come about, however, only If there IS certainty in the marketplace. Yet, as

Venzon has thoroughly explamed In its pending petitIon for forbearance, the application of

sectIon 271 unbundhng obhgatlons to the same faclhtIes the Commission has said need not be

unbundled for purposes of sectIOn 251 would create masSive uncertamty, and would accordingly

frustrate the core goal of the Trzenmal ReView Order the desue to faCIlitate the WIdespread

deployment of broadband mfrastructure. Already CLECs are filing petItIons with state

commiSSions askmg those commISSIons to re-Impose broadband unbundlIng obligations under
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the auspIces of sectIon 271.4 The benefits of the Commission's decision to reject unbundlmg of

broadband facIlIties WIIJ thus be lost unless the Commission makes clear- either by grantmg

BeIJSouth's reconSideration petillon or through forbearance - that section 271 IS not a backdoof

through which unbundling obligatIOns that have been ehmmated can be reImposed. Any other

result would be dIrectly contrary both to the goals outlmed In the Trienmal Review Order Itself

and to the statutory dIrectiVe m section 706 ofthe 1996 Act to faclhtate the WIdespread

deployment of broadband teclmologles

J. The Commission Should Forbear from Requiring a BOC To Unbundle Any
Network Element Under Section 271 (c)(2)(B) Tbat Does Not Meet tbe Impairment
Standard Under Section 251(d)(2)

SectIon] 0 of the CommunicatIons Act of 1934 provides that the Cotrumssion "shall

forbear from applymg any regulatIOn or any provIsIOn of" the Communications Act "to a

telecommunications carrier or telecommunications service," if it determines that: (1)

enforcement ofthe regulation or provIsion "is not necessary to ensure that the charges, practlces,

classificatIOns, or regulatIOns by, for, or 10 connection wIth that telecommunications carrier or

telecommunications servIce are Just and reasonable and are not unjustly or unreasonably

dlscrimmatory", (2) "enforcement of such regulatIOn or prOVIsion is not necessary for the

protection of consumers", and (3) "forbearance from applying such provision or regulation is in

the public mterest." 47 V.S.C § 160(a) (emphasiS added). Where the CommISSIon detennmes

4See, e g, Covad and MCl's Brief in Response to Order Nos. 35 and 5, Complamt 0/
Covad CommumcatlOns Company, et ai, Agamst Southwestern Bell Telephone Company, et ai,
for Post-InterconnectIOn Agreement Dispute ResolutIOn and Arbllration Under the
Telecommumcatlons Act ofJ996 Regardmg Rates, Terms, Condltlons and Related Arrangements
for Ll11e-Shartng. puc Proceedmgfor ResolutIOn ofCertam Issues Severed/rom PUC Docket
Number 22469, Docket Nos. 22469 & 22635 (Tex PUC filed Oct. 24, 2003) ("Covad/MCI
Texas Bnef").
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that CLECs are not Impajred wIthout access to a network element - such that the element need

nol be unbundled under sectIOn 251 - each ofthese tests is plaInly met, and thIs CommisslOn IS

reqUIred (0 forbear from any addItional unbundhng requirements Imposed by sectlOn 271.

First, where CLECs are not ImpaIred wIthout access to a network element, it follows that

unbundhng is not necessary to ensure that the "telecommunications service" the ILEC provIdes

wIth Ihat element is available on "just and reasonable" - as well as "not unjustly or unreasonably

dIscriminatory" - terms. In hght of the D.C Circuit'S binding USTA decision, where the

CommISSIon concludes that CLECs are not impaired without access to a network element, it

reflects the CommIssion's determmatlOn that the element IS capable of "competitive supply."

290 F.3d at 427. And it is that "competitive supply" - not unbundlIng - which ensures that the

element In question IS not a bottleneck, and thus that unbundling of that element IS "not

necessary" to ensure that the resultmg service IS Itself subject to competition See Trlenmal

ReView Order ~ 84 (the conclusion that CLECs are not Impaired without access to a network

element reflects the CommIssIOn's determmation that "lack of access" to that element does not

"posen a barrier or barriers to entry. hkely to make entry into a market uneconomIc") S

Second, in the absence of Impairment, unbundling is plainly not necessary "for the

protectIon ofconsumers" As wIth the first criterion, the fact that CLECs are not impaIred

wIthout access to a partIcular element - and that, accordmgly, the element is capable of

"competitive supply" - IS enough, standmg alone, to ensure the protectton ofconsumers. Indeed,

the CommISSIon has squarely held, 10 thiS precise context, that consumers stand to benefit when

~ See also Memorandum OpinIOn and Order, Petllion ofus West CommUniCatIOns, Inc.
lor a Declaratory Rulmg Regardmg the Prowswn oJNa/wnal Directory ASSIstance, 14 FCC Rcd
16252, J6270, ~ 31 (1999) ("NDA Order") ("competitIOn is the most effective means of
ensurrng" that a servIce is available on 'Just and reasonable" and "not unjustly and unreasonably
discnmrnatory terms") (emphaSIS added).
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"competltlon among providers" IS permItted to flourish.6 Where unbundling IS reqUIred in the

absence oflmpalfment, by contrast, It thwarts competition - and thus the Interests of the

consumers thIS provIsIon IS Intended to protect - by dlmimshmg the incentIve for all earners to

mnovate and to deploy new facJlltJes.

ThIrd, where CLECs are not ImpaIred wIthout access to an element, It IS clear that

forbearance from unbundling under section 271 IS consIstent with the public Interest. As the

D.C CIrCUIt has made clear, the CommIssIOn's Impairment analysis under section 251 must

stnke a balance between the undemable costs ofunbundlmg - Including the "disIncentive to

Invest III mnovatlon and ... complex issues of managing shared facilities" - and the purported

benefits -1 e, "ehminating the need for separate construction of facilitIes where such

constructIOn would be wasteful" USTA, 290 F.3d at 427. Where the Commission has

concluded that CLECs are not impaired. it thus reflects the CommIssion's judgment that the

costs ofunbundhng outweIgh the benefits - Ie, that unbundlmg would be affirmatIvely harmful

to cOmpetltlOn Application ofsectIOn 27 I unbundhng m the teeth of such a Judgment would

plaInly be contrary to the pubhc mterest 7

That is especIally so when the CommIssion takes mto account, as It must, whether

forbeardnee would "promote competitive market conditions." 47 U.S.c. § 160(b).8 Competitive

market condItions requIre all earners - CLECs and ILECs ahke - to make Judgments regardmg

(, Memorandum Oplmon and Order, PetItIOn ofSEC CommunicatIOns Inc for
Forbearance o/Structural Separatzon ReqUirements and Request/or Immediate Interim Relzefm
RelatIOn 10 the PrOVISIOn ofNonlocal Directory Assistance ServIces, 18 FCC Red 8134,1 16
(2003)

7 See NDA Order, 14 FCC Red at 16277-78" 46 (Commission's forbearance authority
must be exercised In pursuit of"the fundamental objective of the 1996 Act," whIch "is to bring
consumers oftelccommunIcatJOns servIces In all markets the full benefits ofcompehtion").

R See NDA Order, 14 FCC Rcd at 16277-78" 46.
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whether and the extent to whIch to Invest m partIcular facIlities. Unbundling necessanly dIstorts

tho~e incentives. by "reduc[lOg] or el1mmat[mg] the incentive for an ILEC to Illvest in

InnOvatIOn (because It wIll have to share the rewards WIth CLECs), and also for a CLEC to

innovate (because It can get the clement cheaper as a UNE)." USTA, 290 F.3d at 424 Where

unbundling does not "bring on a slgruficant enhancement of competitIOn," ld at 429 - which is

necessanly the case where CLECs are not ImpaIred without access to the element ill questiOn - It

follows that these market distortions undermme competitive market conditions, thus reinforcing

thc view that forbearance from any such unbundling obligatIons under sectiOn 271 furthers the

pubhc mtcrest

The mandatory nature of forbearance under the statute - which, agam, states that the

Commission "shall" forbear where. as here, the statutory requirements are met - is In no way

undermmed by the fact that the CommIssion may not forbear from applying specific provISIons

of ~ectlOn 27 J untIl the provisions in question "have been fully implemented" 47 V.S.c.

§ 160(d) As thiS CommISSIOn has now made clear III its recent deCision not to forbear from

applYIng the OI&M shanng prohibition under section 272(b)(I), it will examIne each proVISIOn

of sectIOn 271 separately to determme whether it has been "fully implemented.,,9 Whereas the

CommISSion found that section 27 I(d)(3)(B), which requires the Commission to find that "the

requested authoriz.ation will be carned out In accordance with the requirements of section 272,"

will not be "[ulJy Implemented" in a particular state until three years after the applicatIon is

granted for that state, the CommiSSIOn expressly dId "not address whether any other part of

I) See PelltlOn ofVerlzon for Forhearancefrom the ProhlhlllOn ofSharmg Operatmg,
In.Hal/alton. and Mamtenance FunctIOns UnderSeClton 53 203(a)(2) ofthe Commission's Rules,
Memorandum Opimon and Order, ~,r 6-7, CC Docket No 96-149, FCC 03-271 (reI Nov. 4,
20(3)
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sectlOn 271, such as the sectwn 271 (c) competitIve checklzst, is 'fully implemented.",lo Indeed,

With respect to the Competitive Checkhst, which has no similar temporal requirement, it IS clear

that those section 271 requirements have been "fully Implemented" once the section 271

applicatIon has been granted. I I OtherwIse, it is difficult to see how the "fully implemented"

reqUirement ofsechon W(d) avoids becommg a complete nulhty. At the very least, It would be

reasonable to conclude that the oblIgations of the Competitive Checklist have been "fully

Implemented" once section 271 has been granted and the Commission has detennined not to

Impose the particular unbundling obhgatlon under sectIon 251(d)(2).

II. At a Minimum, the Commission Should Forbear from Applying tbe Section 271
Unbundling Obligations to Those Network Elements Used To Provide Broadband
Services

As Venzon recently cxplamed, the case for forbearance from any 271 unbundlmg

obligations IS partIcularly strong In the broadband context 12 "[B]roadband deployment is a

cntlcal policy objective that IS necessary to ensure that consumers are able to fully reap the

benefits of the information age" Trtennwl ReView Order 1[241. As the COffilnJssion made

10 Id. ,r 6 (emphasis added)

II The CommIsSIon has now granted section 271 rehef in 47 states and the Dlstnct of
ColumbIa, mcludmg - most Importantly for purposes of thIs petition - all of SBC's in-region
states As thiS CommISSIOn recognized, whether or not the CompetItive Checkhst reqUIrements
arc now fully unpJemented IS a dIfferent question from whether the obligations of sectIon 272
have been fully Implemented. In grantmg the section 271 applications, the CommIssion has
expressly found - and, mdeed, was reqUIred to find - that the Bell Company applicant had ''fully
Implemented the competitIve checklist in [section 271 (c)(2)(B)]." Id. § 271(d)(3)(A)(i)
(emphasIs added) In light of those findings, and because the reqUIrements of section 10 are met
as dIscussed abovc, the Commission must forbear from applymg any unbundhng requirements
Imposed by the checklIst to network elements that the CommIssion has held do not meet the
Impamnent standard of sectIOn 25 I(d)(2).

12 See New Verizon Petition Requestmg Forbearance from ApphcatlOn ofSection 271,
CC Docket No. 01-338 (FCC filed Oct. 24, 2003) ("Verzzon Broadband PetitIOn"), see a/so
PublIc Notice, FCC 03-263 (Oct 27,2003) (estabhshmg comment cycle).
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clear, moreover. 10 the Tnenl1lal Revzew proceeding, its "primary regulatory challenge for

broadband [wa]s to determme how [the FCC could] help dnve the enonnous mfrastructure

Investment reqUIred to tum the broadband promIse mto a reality," ld ~ 212. And the

CommISSIOn met that challenge by "provldfmgJ sweeping regulatory relief for broadband and

new mvestments:' includmg regulatory relief for packet-swItching, fiber-to-the-premises loops,

and the packet-switched capabIlities of "hybnd fiber-copper facihties," Id, Separate Statement

of CommIsSioner Martm at 2, see also zd , Separate Statement of Chairman Powell at 1 (lauding

the FCC's efforts "to create a broadband regulatory regime that wIll stimulate and promote

deployment ofnext-generation infrastructure")

rhe linchpm of that "sweepmg regulatory relief' IS the certamty the Commission

purported to prOVide regarding Incumbent LEC broadband mvestrnents. As the CommIsSion

explamed, LtS deCISIon not to unbundle broadband faclhttes was intended to preserve

"mcentlve[s]" for ILECs "to deploy fiber (and associated next-generation network equipment,

such as packet switches and digltalloop carner ("DLC") systems) and develop new broadband

offermgs" Trzennzal ReView Order ~ 290. By "ehminat[ing] most unbundlmg requirements for

broadband;' ul ~ 4, the Trlennzal ReView Order purports to provide ILECs with "certainty that

their fiber optiC and packet-based networks Will remain free ofunbundhng requirements," so that

they "wiIJ have the opportunity to expand thelT deployment of these networks, enter new lines of

business. and reap the rewards of delivenng broadband serVIces to the mass market," ld ~ 272.

CnticaIly, however, If the CommISSIon concludes that section 271 imposes unbundling

obligations rndependent of sectIOn 251, and If It dechnes to forbear from applying those

oblIgatIOns, the Trzennzal Review Order's effort to provide "sweepmg regulatory rehef" for

broadband wJ\1 be for naught As Venzon has demonstrated In detail- WJth examples that apply

9



equally to SBC and other Bell compames - the application of section 271 unbundling obligations

to broadband faCIlItIes would requIre tIme-consummg and expenSIve re-desIgn of integrated fiber

network architectures to create, and then provide access to, artIfiCIal sub-components (or

·'elements,,).1J Tn addlhon, the ImposItIon of such unbundling oblIgations would require the

development of still more operatIonal systems - on top ofthe comprehensive systems the Bel1

companies have already spent hundreds of mllhons of dollars to deploy - to support CLEC

access to next-generation technologIes that the CommISSIOn has held CLECs are equally capable

ofdeploymg. '4 Fmally, the applIcation ofsectIOn 271 unbundhng obhgatlons, coupled WIth the

history of the last seven years, In which sectIon 251 unbundling obhgatlons have evolved and

expanded at every tum, would mterJect enormous uncertainty into Bell company efforts to

develop and deploy broadband infrastructure 15

This last consideration - the uncertainty assocIated with the scope of any unbundlIng

obligatIOns the CommIssion might seek to enforce under sectIOn 271 - takes on added

sIgmficance in VIew of the Commission's assertion ofjurisdiction over the pricing of elements

unbundled under that provIsIon See Trlenmal ReView Order" 656-657 (correctly concludmg

that the Commission's TELRlC rules do not apply to elements that must be unbundled under

sectIOn 271, but concludmg that such elements must be "pnced on a just, reasonable and not

unreasonably discriminatory basIS - the standards set forth in sectIons 201 and 202"). As

Venzon properly pOInts out, It IS far from clear how the CommiSSIOn intends to apply that

JunsdIctton. 16 At the same tIme, It is clear that CLECs wlll attempt to Involve the states In

13 See Venzon Broadhand PelltlOn at 9-10.

14 See u[ at 10-11.

I ~ See uJ at I I -1 2
1(, t/

See venzon Broadhand PelltlOn at 12.
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settmg rates for elements unbundled under sectIon 271, notwithstandmg the absence of any

statutory baSIS for such a state role. 17 And, In all events, as the D.C. Circuit has explarned, any

attempt by any regulator - state or federal - to exercIse jurisdictIon over the rates for these

elements wIll necessanly diminIsh the incentIve to Invest for CLECs and ILECs alike. IS

It IS accordmgly clear that the application of section 271 unbundling obhgations to

broadband facilitIes would falally undemune the CommissIon's avowed goal of facilitating the

widespread deployment of broadband faCII1tJes. And It IS equally clear that such a result is

directly contrary to the 1996 Act. As explamed above, the forbearance test articulated in section

10(a) focuses In substantIal part on the pubhc mterest. "[T]he development ofbroadband

mfrastructure," the Commission has explained, "is a fundamental and Integral step in ensuring

that consumers are able to fully reap the benefits of the informatIon age," and it plainly

ImplIcates the public interest. Trienmal ReView Order' 212. Indeed, "more broadly,"

broadband deployment "is vital to the long-term growth of our economy as well as our country's

contmued preeminence as the global leader In inforrnatlon and telecommumcatlons

technologies." ld The devastatmg effects that section 271 unbundling obligations would have

on broadband deployment would thus prevent consumers from "reap[ing] the benefits of the

mfomlation age," and it would threaten this country's "preeminence" in information and

telecommumcatlons technologIes. It IS difficult to Imagme an outcome more directly at odds

WIth the public mterest, or - as a result - a case better SUIted for forbearance.

17 See rd, see also CovadIMCI Texas Brief

III See USTA, 290 F 3d at 424 ("[M]any prices that seem to equate to cost [reduce or
ehmmate incentives to mvest for flECs and CLECs]. Some innovations pan out, others do not
Ifpartles who have not shared the nsks are able to come In as equal partners on the successes,
and aVOId payment for the losers. the IncentIve to Invest plainly declines.")
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That is especially so. moreover, in light of the Commission's statutory mandate, in

seellon 706 of the 1996 Act, to encourage deployment of «advaneed telecommunicatiOns

capabJlit[iesl" by usmg "methods that remove barriers to mfrastructure investment.,,19 In the

Triennial Revlew proceedmg, "[a] 11 parties agree[d)" that the broadband technologies at issue

here "meet the definition of advanced telecommunIcations capability" in section 706 Trienmal

Review Order ~ 278 And, as the Commission made clear, Its decision not to unbundle those

facilIties was the best way to fulfill the directive In section 706 to faclhtate the dep.!oyment of

tho~e facihtles "particularly In light of a competitive landscape in which competitive LEes are

leadmg the deployment of' many of those facilities, "removing incumbent LEC unbundling

obhgatlons .. WIll promote theu deployment of the network mfrastructure necessary to prOVide

broadband serVIces to the ma<;s market" Jd, see also, e.g., ld ~ 541 ("In order to ensure that

both Incumbent LECs and competitive LEes retam sufficient incentives to invest in and deploy

broadband Infrastructure, such as packet SWitches, we find that requiring no unbundlmg best

serves OUf statutorily-reqUIred goal [under sectiOn 706].").

By the same token, section 706 compels the exercise ofthe Commission's forbearance

authority to ensure that any sectIOn 271 unbundling obligations do not undo the CommissIOn's

Tnenmal Revlew efforts to free broadband from unbundling Indeed, the Commission

recogmzed more than five years ago that "section 706(a) directs the Commission to use the

authonty granted in other proviSions, mcludzng the forbearance authonty under sectIOn lOra), to

encourage the deployment of advanced services...20 If section 706 supports the decislOn not to

I')
TelecommUnications Act of 1996, Pub L. No. 104-104, § 706(a), 110 Stat 56, 153

(reprmted at 47 USc § 157 note).

20 Memorandum OpinIOn and Order, and Notlce of Proposed Rulemaking, Deployment of
Wirelme SerVlces Offermg Advanced TelecommUlllcatLOns CapabLJity, 13 FCC Rcd 24011,
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unbundle broadband facilities for purposes ofsection 251 - and the Comm1ssion has

uneqUIvocally held that It does - then so too does that section support forbearance from the

applicatIon of sectlOn 271 unbundlmg oblIgations to those same facilities. NeIther step, standmg

alone. IS sufficIent to ensure that consumers benefit from the undemable benefits ofwldespread

broadband deployment. Rather, both steps are cntlcal to provide the certainty necessary to

support the massIVe Investment that sac and the other Bell compames are on the verge of

makIng in thIs cntlcally Important arena.

Forbearance IS also appropnate, moreover, because section 271 Itselfwas intended, at

most, to ensure that the BOCs prOVided access to the core legacy systems that make up the

tradItIOnal local telecommumcatlons network. The whole pomt of the Competitive ChecklIst

was to guarantee that, pnor to entering the long-distance market, the BOCs provIde competitors

access to the systems and facIlItIes necessary for new entrants to compete In the prOVISIon of

local telecommunicatiOns services. Although the BOCs' histoncal control over the circuit-

switched networks WIthin theIr regions may have justified Congress's original purpose in

ensunng that the availabIlIty of access to those narrowband facihtles would be a condItion for

long-dIstance rehef, there IS no sImtlarJusttficatlOn for requinng the unbundling of broadband

faCllltles under sectIOn 271 As the CommIssion recogmzed, the BOCs enJoy no speCIal

advantages With respect to these next-generatIOn networks. For example,

[w]ith respect to new [fiber-to-the-home ("FTTH")] deployments (I e, so-called
"greenfield" construction projects), we note that the entry barriers appear to be largely the
same [or both mcumbent and competihve LECs - that is, both mcumbent and competitive

earners must negollate nghts-of-way, respond to bJd requests for new housmg
developments, obtam fiber optIC cablIng and other matenals, develop deployment plans,
and Implement constructIon programs. Indeed, the record mdlcates that competltlve

24044-45. ~ 69 (1998) (emphasis added)
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LEes arc currently leadmg the overall deployment of FTTH loops after havmg
constructed some two-thIrds or more of the FTTH loops throughout the natIOn

Tnenmal Review Order ~ 275 (footnote omItted). In other words, "mcumbent LEes do not have

a first-mover advantage that would compound any barriers to entry in this situation." Id

SImilarly, thIs Commission found that "there do not appear to be any barriers to deployment of

packet sWitches that would cause [It] to conclude that requestmg earners are Impaired with

respect to packet switching" Id ~ 539, see also ld , 292 (recogmzing that cable compames, not

the sacs, are the market leaders In deployment ofhigh-speed Internet access services over

broadband faCIlities). For thIS reason as well, forbeanng from requinng the BOCs to unbundle

their faCIlities for use m the broadband market - a market In whIch the HOCs, as thIS

CommiSSion has found, are not remotely dominant - is entirely consistent With the purposes of

the 1996 Act generally and With sectIOn 271 In particular.

CONCLUSION

Ifthe Comrmsslon declines to reconsIder ItS deciSIon In the Trlenmal ReVIew Order that

the unbundhng obligations contamed In the section 271 checklIst are mdependent of the

unbundling reqUIrements under sectIOn 25 1(d)(2), it should forbear altogether from requtring the

unbundling of loops, transport, sWltchmg, and Signaling under section 271 III a manner

mconslstent WIth the unbundling reqUIrements estabhshed by thIS CommisSIOn for those same

elements under sectIOn 251. At the very least, It should forbear from imposing sectIon 271

unbundhng obligations with respect to the BOCs' broadband facilities.
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INTRODUCTION AND SUMMARY

The D.C. Circuit made clear in USTA that unbundling is not an unalloyed good - rather,

"[e]ach unbundling of an element imposes costs of its own, spreading the disincentive to invest

in innovation and creating complex issues of managing shared facilities." United States Telecom

Ass'n v. FCC, 290 F.3d 415, 427 (D.C. Cir. 2002) ("USTA"), cert denied, 123 S. Ct. 1571

(2003). This Commission understood this clearly when it recognized in the Triennial Review

Order! that "[t]he D.C. Circuit ... cautioned the Commission against imposing the costs of

unbundling if doing so would not bring on a significant enhancement of competition." 18 FCC

Rcd at 17133, ~ 256 n.760. "[W]hen lack ofaccess to an incumbent LEC network element poses

a barrier or barriers to entry, including operational and economic barriers, that are likely to make

entry into a market uneconomic," id. at 17035, ~ 84, then, according to this Commission, the

benefits ofunbundling outweigh its costs. But where the Commission has found no impairment,

the costs outweigh the benefits, and requiring the unbundling of such a network element -

whether pursuant to section 251(d)(2), section 271 (c)(2)(B), or any other provision of law-

would constitute both "bad policy and bad law." !d. at 17505 (separate statement of Chairman

Powell).

It follows from these principles that, once this Commission has concluded that CLECs

would not be "impaired" without unbundled access to a particular element, the conditions

mandating forbearance are satisfied: (l) enforcement of the unbundling obligation would not be

necessary to ensure that charges and practices are just and reasonable, because competition will

! Report and Order and Order on Remand and Further Notice ofProposed Rulemaking,
Review of the Section 251 Unbundling Obligations of Incumhent Local Exchange Carriers, 18
FCC Rcd 16978 (2003) ("Triennial Review Order"), petitions for mandamus and review
pending, United States Telecom Ass'n v. FCC, Nos. 00-1012, 00-1015,03-1310 et al. (D.C.
Cir.).



set the market price; (2) enforcement of the unbundling obligation is not necessary for the

protection of consumers, because consumers will have choices among competing facilities-based

providers facing no barriers to entry; and (3) forbearance from applying the unbundling

obligation is consistent with the public interest, because it will reduce the costs of unnecessary

unbundling - costs measured both in terms of disincentives to invest in innovative technologies

and in terms of the practical difficulties of administering leased facilities.

This is particularly true in the context of broadband facilities. Indeed, no less an

authority than AT&T has observed the "universally accepted" "fundamental economic truth"

that, as a general matter, mandatory access obligations come at the high cost of stifling facilities

investment.2 And, as AT&T has stressed, that "fundamental economic truth" is particularly

applicable in the broadband marketplace. "Competition in the nascent broadband Internet

services business is thriving," AT&T has explained, and there is no "serious risk of abuse of a

bottleneck monopoly.,,3 As a result, "[c]ompetition and marketplace forces will quite simply

yield procompetitive and pro-consumer outcomes far more effectively than could any regulatory

requirements," thus mandating a "hands-off' policy.4

The CLECs opposing this Petition have no answer to this essential economic reality.

Indeed, they have willingly embraced this argument when it has suited their purposes. Instead,

they spend the bulk of their efforts arguing that sections lO(d) and 271(d)(4) present legal

obstacles to this Commission's authority to act on the Petition. But these legal arguments are

entirely unpersuasive. Section 10(d) expressly provides that the Commission may forbear from

2 Comments of AT&T Corp. at 42,68-69, GN Docket No. 00-185 (FCC filed Dec. 1,
2000) ("AT&T Open Access Comments").

3 Id.

4 Id. at 2, 42.
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applying the requirements of section 271 once it determines that the requirements in question

have been fully implemented; now that the competitive checklist has been fully implemented in

each of the states within SBC's region, section !O(d) presents no obstacle to this Commission's

forbearance authority. At the very least, a checklist requirement regarding a particular network

element has been "fully implemented" when this Commission has concluded that CLECs are not

impaired without access to that network element.

Likewise, section 27 1(d)(4), which prohibits the Commission from limiting or extending

the competitive checklist, applies only at the time the Commission is reviewing a Bell company

application to determine whether the applicant has "fully implemented the competitive checklist

in subsection (c)(2)(B)." 47 U.S.C. § 271(d)(3)(A)(i). Indeed, were it otherwise, the

Commission might never be able to forbear from enforcing the requirements of the competitive

checklist, which is direct!y contrary to section 1O(d)'s delineation of the circumstances in which

the Commission can forbear from enforcing those requirements.

ARGUMENT

I. The Commission Should Forbear from Enforcing Any Section 271 Unbundling
Obligations with Respect to Elements That the Commission Has Determined Do Not
Meet the Impairment Test Under Section 251

SBC's Petition hinges on one core point: where the Commission concludes that CLECs

are not impaired without access to a particular element, it reflects a determination that the

element is "[]suitable" for competitive supply.5 See USTA, 290 F.3d at 427. As the D.C. Circuit

5 For the reasons contained in BellSouth's petition for reconsideration of the Triennial
Review Order, SBC believes that the Commission was incorrect when it concluded that the
obligations to provide access to particular network elements under section 271 (c)(2)(B) survive a
determination that those same network elements need not be unbundled under section 251. See
Petition at 1-2. The Commission should grant BellSouth's petition on this issue; ifit does not
grant reconsideration, however, the Commission should grant SBC's Petition for Forbearance.

3



has explained - and as the Commission has now acknowledged - in such circumstances,

unbundling is not only unnecessary, it is affirmatively harmful. It imposes substantial costs - not

least ofwhich are the costs associated with "complex issues of managing shared facilities"-

"where [there is] no reason to think doing so would bring on a significant enhancement of

competition." Id. at 427,429. And it frustrates the Act's central goal of "facilities-based

competition," Competitive Telecomms. Ass'n v.FCC, 309 F.3d 8,16 (D.C. Cir. 2002)

("CompTe!"), by "reduc[ing] or eliminat[ing] the incentive" for ILECs and CLECs "to invest in

innovation," USTA, 290 F.3d at 424.

Where the Commission concludes that CLECs are not impaired without access to a

particular facility, the forbearance requirements set forth in section 10 are met, and the

Commission accordingly must forbear from enforcing any lingering unbundling obligations

contained within section 271. Those forbearance requirements require the Commission to ask a

series ofquestions - relating to the terms under which a telecommunications service is offered,

whether consumers are adequately protected, and whether the public interest is served, see 47

U.S.C. § 160(a) - that share a common strand: whether the regulation in question is "necessary"

to protect consumers and competition. Id. (emphasis added).6 Under the principles outlined

above, where CLECs are not impaired without access to a network element, unbundling of that

network element cannot be considered "necessary" to that purpose. Rather, as the Commission

has held - and as USTA subsequently echoed in resounding terms - "competition is the most

6 See AT&T Comments at 6 ("the three specific requirements for forbearance contained
in section 1O(a) ... focus on the protection of consumers and competition").
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effective means of ensuring" that a service is available on "just and reasonable" and "not

unjustly or unreasonably discriminatory" terms. 7

Unable to counter this analysis, the CLECs simply ignore it. They contend instead that

SBC's Petition seeks to avoid all unbundling obligations and that, as a result, ''unbundled loops,

transport, switching and signaling ... would not be made available at all."g That is not so.

Under the Triennial Review Order, most such facilities remain subject to unbundling pursuant to

section 251. It is only where a facility is not subject to unbundling - because it is "[]suitable for

competitive supply" - that section 10 requires the Commission, in order to promote '''facilities-

based competition' over 'parasitic free-riding,'" CompTel, 309 F.3d at 16 (quoting Verizon

Communications Inc. v. FCC, 535 U.S. 467, 504 (2002)), to forbear from enforcing any

additional unbundling obligations contained in section 271.

AT&T contends that forbearance in these circumstances would "rob the section 271

checklist unbundling requirements of any independent force.,,9 But the time during which

Congress intended those requirements to have "independent force" has long since passed. Those

requirements were intended to open the local markets in the event an application for section 271

reliefpreceded Commission unbundling rules. 10 In any case, the standard against which SBC's

Petition must be measured is not whether section 271's unbundling obligations would retain

"independent force," but rather whether it satisfies the criteria set forth in section 10. Indeed,

AT&T's test would render the Commission's forbearance authority meaningless; anytime the

7 Memorandum Opinion and Order, Petition ofU S WEST Communications, Inc. for a
Declaratory Ruling Regarding the Provision ofNational Directory Assistance, 14 FCC Rcd
16252, 16270, ~ 31 (1999) (emphasis added).

g E.g., Anew et al. Comments at 8.

9 AT&T Comments at 31; see Pace Coalition Comments at 10; MCI Comments at 6.

10 See Petition at 2.
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Commission forbears from enforcing a particular statute or regulation, it eliminates that statute's

or regulation's "independent force" as applied in a particular context. AT&T's test plainly

conflicts with Congress's decision to codify the Commission's forbearance authority and,

indeed, to make its exercise mandatory upon a proper showing.

AT&T also insists that the Commission's determination not to unbundle certain network

elements means only "that deployment by CLECs is merely possible"; and that, as a result,

unbundling may still be "necessary" under section 10 to protect consumers and competition. I I

But AT&T has the standard wrong. A finding of non-impairment establishes not just that an

element can be deployed by CLECs but also that the element is "Dsuitable for competitive

supply," USTA, 290 F.3d at 427 (emphasis added). In view of the Act's "preference for

facilities-based competition," CompTel, 309 F.3d at 16, in that circumstance, the Commission is

statutorily bound not only to put in place regulations to encourage such "competitive supply,"

but also to forbear from enforcing existing requirements that would discourage it.

Relatedly, the CLECs rely upon WorldCom, Inc. v. FCC, 238 F.3d 449 (D.C. Cir. 2001)-

which did not involve the Commission's forbearance authority under section 10 - for the

proposition that forbearance from unbundling obligations with respect to particular elements is

inappropriate unless and until "actual competition" exists "with respect to supply of [those]

network elements.,,12 But, in WorldCom, the D.C. Circuit upheld the Commission's decision to

grant ILECs special access pricing flexibility across entire MSAs, based solely on evidence of

"irreversible investments in ... facilities" in certain parts of the MSA. See Pricing Flexibility

Order, 14 FCC Rcd 14221, ~ 69 (1999); WorldCom, 238 F.3d at 459. As the Court explained, it

is entirely reasonable and appropriate to "predict[]," based on evidence ofcompetitive behavior

11 AT&T Comments at 18.

12 Id. at 34.
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in a particular area, the extent of "competitive constraints upon future LEC behavior" in a much

broader area. WorldCom, 238 F.3d at 459. It is that same approach, based on similar inferences,

that SBC advocates here. 13

Focusing on section 1O(b)' s mandate to the Commission to "consider whether

forbearance ... will promote competitive market conditions," 47 U.S.c. § 160(b), the CLECs

next contend that, as a rule, any step limiting mandatory access to Bell company facilities is

contrary to the goal of "promot[ing] and enhanc[ing] competition.,,14 Absent unbundling, they

claim, "consumers will have fewer competitive altematives.,,15 Once again, this claim fails to

appreciate the fact that this petition seeks forbearance from section 271 unbundling requirements

only where this Commission has already concluded that CLECs are not impaired without access

to the network element in question. And, in that circumstance - where the Commission had

concluded that CLECs are not impaired - it necessarily has concluded that unbundling would do

more harm to competition than good. It follows that refusing to order unbundling "will promote

competitive market conditions." 47 U.S.C. § 160(b).16

13 AT&T also relies (at 34) on AT&T Corp. v. FCC, 236 F.3d 729 (D.C. Cir. 2001).
There, however, the D.C. Circuit upheld a Commission determination - against an AT&T and
WorldCom argument that "border[ed] on being disingenuous" - that its pricing flexibility
analysis is sufficient to satisfy the statutory forbearance criteria. See id. at 737; Petition ofU S
WEST Communications Inc. For Forbearance from Regulation As a Dominant Carrier in the
Phoenix, Arizona MSA, 14 FCC Rcd 19947, ~ 2 (1999). Rather than supporting the CLECs, that
case confirms that the approach advocated here - i.e., relying on a finding of non-impairment to
establish generally that unbundling is not necessary to protect consumers and competition - is
entirely consistent with the plain language of section 10.

14 Anew et at. Comments at 9-10; Covad Comments at 8.

15 See, e.g., Pace Coalition Comments at 11.

16 The CLECs relatedly contend that any step that could raise their costs is necessarily
contrary to the "public interest" inquiry the Commission must undertake pursuant to section
1O(b). See, e.g., AT&T Comments at 29-30. That claim is rooted in the mistaken impression
that the CLECs' interest necessarily equates with the "public interest." Nor is the Commission's
1998 Biennial Review - Review ofDepreciation Requirements for Incumbent Local Exchange
Carriers, 15 FCC Rcd 242 (1999), to the contrary. See id. at 29. There, this Commission
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Moreover, the CLECs' argument ignores the insight of USTA that "completely synthetic"

competition generated by overbroad unbundling rules limits competitive alternatives, by

discouraging competing carriers from developing and deploying their own facilities. See 290

F.3d at 424. As the D.C. Circuit has explained, whether unbundling will facilitate that goal- and

thereby "promote competitive market conditions," 47 U.S.C. § 160(b) - involves a balance

between, on one hand, the substantial social costs of unbundling, and, on the other, the prospect

of "facilitat[ing] competition by eliminating the need for separate construction of facilities where

[it] would be wasteful." USTA, 290 F.3d at 427.

Finally, the CLECs have no tenable response to the argument that forbearance is

particularly appropriate here because Commission precedent raises a substantial question

whether elements that are not unbundled pursuant to section 251 are subject to the unbundling

obligations in section 271 in the first place. As we have explained, the Commission has

consistently held that the scope of the unbundling obligations under the competitive checklist is

no more extensive than the scope of those same obligations under section 251. 17 Accordingly,

the Commission has consistently granted section 271 applications - and specifically found Bell-

rejected USTA's petition to forbear from applying its depreciation prescription rules, because, at
least in part, forbearance would increase depreciation expenses that "could be translated into
higher rates through exogenous adjustments and above-cap filings." 15 FCC Rcd at 268, ~ 63.
The Commission concluded, under the circumstances, that "forbearance would be likely to raise
prices for interconnection and UNEs, (particularly those that may constitute bottleneck
facilities)." Id. at 269, ~ 63. But, once again, it is critical to recall that SBC's Petition seeks
forbearance of the section 271 unbundling obligations only after this Commission has concluded
that the particular network element is not a bottleneck facility - i.e., that the lack ofunbundled
access to it poses no "barrier or barriers to entry, including operational and economic barriers,
that are likely to make entry into a market uneconomic." Triennial Review Order, 18 FCC Rcd
at 17035, ~ 84.

17 See Petition at 2 & n.3 (collecting cases).
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company compliance with checklist items 4 and 6 - by concluding that the applicant had

complied with the Commission's regulations under section 251. 18

Rather than respond to this argument on its terms, the CLECs mischaracterize the

Commission's orders. They claim, for example that the Qwest Nine-State Order and the

Arkansas/Missouri Order never addressed the scope of the unbundling obligations under

checklist item 6.19 That is false. In the Qwest Nine-State Order, for example, the Commission

held that, "[t]o satisfy its obligations under [checklist item 6], an applicant must demonstrate

compliance with Commission rules relating to unbundled local switching.,,20 Moreover, in the

Arkansas/Missouri Order, the Commission recognized that, although the Missouri Commission

needed to resolve a factual dispute between the parties, the Bell company's obligations under

checklist item 6 were satisfied based on the evidence in the record that it "provid[ed] line class

codes on a UNE basis in Missouri and thereby complies with this aspect of its unbundled

switching obligation established in the UNE Remand Order. ,,21 Other orders are to the same

18 See, e.g., Memorandum Opinion and Order, Application by SBC Communications Inc.,
et ai., Pursuant to Section 271 ofthe Telecommunications Act of1996 To Provide In-Region,
InterLATA Services In Texas, 15 FCC Rcd 18354, 18516-117, ~ 327 (2000), appeal dismissed,
AT&T Corp. v. FCC, No. 00-1295 (D.C. Cir. Mar. 1,2001) (deciding not to require the
unbundling of the splitter under checklist item 4 because the Commission "declined to exercise
[its] rulemaking authority under section 251 (d)(2) to require incumbent LEes to provide access
to the packet switching element," which includes the splitter); id. ("[t]he Commission has never
exercised its legislative rulemaking authority under section 251(d)(2) to require incumbent LECs
to provide access to the splitter").

19 E.g., MCI Comments at 29.

20 Application ofQwest Communications International, Inc. for Authorization to Provide
In-Region, InterLATA Services in the States ofColorado, Idaho, Iowa, Montana, Nebraska,
North Dakota, Utah, Washington, and Wyoming, 17 FCC Rcd 26303, 26500-26501, ~ 357
(2002).

21 Memorandum Opinion and Order, Joint Application by SBC Communications Inc., et
al. Pursuant to Section 271 ofthe Telecommunications Act of1996 To Provide In-Region,
InterLATA Services in Arkansas and Missouri, 16 FCC Rcd 20719, 20775, ~ 113 (2001), a.f!'d,
AT&T Corp. v. FCC, No. 01-1511,2002 WL 31558095 (D.C. Cir. Nov. 18,2002) (per curiam).
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effect.22 The CLECs' attempt to read requirements into section 271 's unbundling obligations

requirements that are broader than those applicable to all incumbent LECs under section 251 is

flatly inconsistent with this Commission's precedent. The unbundling rules that this

Commission has promulgated under section 251 have consistently been the yardstick by which

the Bell companies' compliance with the separate unbundling obligations under section 271 has

been measured. It follows, therefore, that, if the Commission rejects the arguments raised on

reconsideration of the Triennial Review Order that section 271 does not apply at all, then, where

the Commission determines that unbundling of a particular network element is no longer

required under section 251, the Commission should forbear from requiring its unbundling under

section 271.

II. Forbearance from 271 Obligations Is Particularly Appropriate with Respect to
Broadband Facilities

SBC's Petition further established that forbearance from any section 271 unbundling

obligations is particularly appropriate with respect to broadband facilities - including fiber-to-

the-premises loops, packet switches, and the packetized capabilities of hybrid copper-fiber loops

- that the Triennial Review Order held need not be unbundled under section 251. As the

Commission explained, that decision is intended to create a "race to build next generation

networks," with the result of "increased competition in the delivery ofbroadband services." 18

FCC Rcd at 17142, ~ 272. Simply put, so long as the threat of unbundling pursuant to section

271 hangs over the marketplace - creating uncertainty over whether Bell companies will be

permitted to reap the benefits of their investment in these new facilities and holding out hope for

the CLECs that they will be permitted to free-ride on them - that race will be slowed

significantly. And that, in turn, would frustrate a key goal of the Triennial Review Order as well

22 See Petition at 2 n.3.
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as of the Act itself - to "encourage the rapid deployment ofnew telecommunications

technologies. ,,23

Indeed, as SBC's Petition further explained - and as no commenter denies - the CLECs

are already filing petitions with state commissions asking them to impose, pursuant to section

271, the exact same broadband unbundling this Commission rejected in the Triennial Review

Order.24 And the states have shown no indication that they intend to dismiss these petitions out-

of-hand. Accordingly, absent decisive action by this Commission - making clear that section

271 is not a backdoor through which state commissions can undo this Commission's unbundling

decisions - the Commission's efforts to create the stability and certainty necessary to justify

broadband investment will be for naught.

The CLECs' primary objection to this is based on the assertion that SBC is a "monopoly

supplier[] oflast-mile broadband and next-generation capabilities.,,25 This claim is astonishing.

This Commission has found that "cable modem service is the most widely used means by which

the mass market obtains broadband service." Triennial Review Order, 18 FCC Rcd at 17135-36,

~ 262 & n.778. 26 And this Commission has recognized that "competitive LECs are leading the

deployment" of fiber-to-the-premises loops, id. at 17145, ~ 278, so "removing incumbent LEC

unbundling obligations on FTTH loops will promote their deployment of the network

infrastructure necessary to provide broadband services to the mass market," id.

23 Telecommunications Act of 1996 pmbl., Pub. L. No. 104-104, 110 Stat. 56.

24 See Petition at 3-4 & nA.

25 AT&T Comments at 25; see Covad Comments at 8; Pace Coalition Comments at 13;
Sprint Nov. 17 Comments at 14.

26 See also Industry Analysis and Technology Division, Wireline Competition Bureau,
High-Speed Services for Internet Access: Status as ofDecember 31, 2002 at Table 5 (June
2003).

11



AT&T nevertheless contends that the relief SBC seeks is inappropriate because it would

result in no unbundling requirement for broadband facilities that the Commission has found do

meet the impairment standard.27 In particular, AT&T claims that the Commission found

impairment with respect to the broadband capabilities of hybrid copper-fiber loops but that it

nevertheless declined to unbundle those capabilities in the interest of encouraging ILECs "to

deploy such facilities.,,28 That is a misreading of the Triennial Review Order. In fact, the

Commission found impairment only where a CLEC would be without any alternative to provide

narrowband services to the mass market. 18 FCC Rcd at 17148, ~ 286. And the Commission

specifically found suitable alternatives to an intrusive unbundling approach where the ILEC

provides "unbundled access to subloops, spare copper loops, and the non-packetized portion of

incumbent LEC hybrid loops." Id. The Commission thus struck a balance between requiring the

unbundling of these facilities for narrowband services - incumbents must provide "an entire

non-packetized transmission path capable of voice-grade service (i.e., a circuit equivalent to a

DSO circuit) between the central office and [the] customer's premises," id. at 17153, ~ 296-

while refraining from unbundling these facilities to provide broadband services - "the next-

generation network, packetized capabilities of their hybrid loops to enable requesting carriers to

provide broadband services to the mass market," id. at 17149, ~ 288.29 Contrary to AT&T's

claim, the Commission found no impairment without access to these facilities with respect to

broadband services, and there is no reason to reach a different conclusion under section 271.

27 See AT&T Comments at 20,21-23.

28 Id. at 21 (citing Triennial Review Order, 18 FCC Red at 17148, ~ 286, 17150, ~ 290).

29 "[I]ncumbent LECs remain obligated, however, to provide unbundled access to the
features, functions, and capabilities ofhybrid loops that are not used to transmit packetized
information." Triennial Review Order, 18 FCC Rcd at 17149, ~ 289 (emphasis added).
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The CLECs also contend that forbearance from broadband unbundling is inappropriate

because consumers are increasingly seeking "both traditional and new broadband services over a

single line from a single provider.,,30 The theory here is that, absent unbundling, CLECs would

be unable to offer a competing package, thus limiting consumer choice. This is not true. The

availability of line splitting, together with the opportunity to enter into commercial line-sharing

arrangements, significantly undermines the CLECs' argument that forbearance would somehow

deprive them of the ability to compete in the broadband market. Indeed, just yesterday, AT&T

announced that it offers broadband service pursuant to line splitting, "utiliz[ing] a nationwide

data network provided by Covad," to consumers in 11 states "and plans to roll out the service in

all states in which it provides ... residential services.,,3!

Moreover, contrary to the CLECs' claims, it is the cable companies - not the ILECs -

that are leaders in providing broadband/data (and video) bundles. Aside from their dominance in

the broadband and video arenas, cable companies are currently providing cable telephony to

millions ofhomes,32 and this is likely to increase substantially as they continue to deploy

commercial voice-over-Internet-protocol services.33

30 AT&T Comments at 27.

3! AT&T Press Release, AT&TAdds DSL Service to Communications Bundle in Ohio,
Dec. 11,2003.

32 See, e.g., Comcast Press Release, Comcast Full Year and Fourth Quarter Results Meet
or Exceed All Operating and Financial Goals (Feb. 27, 2003); Cox Communications Press
Release, Cox Communications Announces Fourth Quarter Financial Resultsfor 2002; Strong
Demandfor Cox's Digital Services Builds Solid Foundation for Continued Growth in 2003 (Feb.
12,2003); Reply to Comments and Petitions to Deny Applications for Consent to the Transfer
Control ofAT&T Corp. and Comcast Corp. at 11, Applicationsfor Consent to the Transfer of
Control ofLicenses ofComcast Corp. and AT&T Corp., Transferors, to AT&T Comcast Corp.,
Transferee, filed in MB Docket No. 02-70 (May 21, 2002) ("AT&T Broadband is capable of
serving approximately seven million households, has enrolled over 1.15 million cable telephony
customers, and is adding approximately 40,000 customers every month.").

33 See, e.g., Time Warner to Use Cable Lines to Add Phone to Internet Service, N.Y.
Times (Dec. 9,2003) (Time Warner's deal with Sprint and MCI to offer VOIP service by the end
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The CLECs have no answer, moreover, to the indisputable fact that forbearance will

encourage SBC more actively to deploy broadband facilities and thus provide a competitive

counterbalance to the dominant cable incumbents. Particularly with respect to next-generation

packet-switched networks, the application of section 271 unbundling obligations would require

time-consuming and expensive re-design of integrated fiber network architectures to provide

access to sub-"elements" that have yet to be created, and it would also require SBC to develop

additional operational systems to support CLEC access to the next-generation technologies that

the Commission has held CLECs are equally capable of deploying.34 The decision to forbear

from enforcing any section 271 unbundling obligations will eliminate any such requirements and

thus speed the deployment ofbroadband facilities.

In the CLECs' view, however, these undeniable public interest benefits are beside the

point. As they see it, the Commission's conclusion in the Triennial Review Order that section

271 imposes unbundling obligations independent of section 251 is the end of this inquiry?5 But

that is clearly wrong. Whether section 271 's unbundling requirements continue to apply to the

Bell companies says nothing about whether, under the mandatory criteria of section 10, this

Commission must nevertheless forbear from applying those requirements to the extent it has

already concluded that there is no unbundling requirement under section 251. Indeed, if the

Commission found - incorrectly, in SBC's view - that section 271 continues to apply as a

statutory matter even after there is no longer an unbundling requirement under section 251, such

a decision would compel, not preclude, forbearance.

of 2004 "shows how quickly cable companies are transforming themselves into all-purpose
telecommunications providers").

34 See Petition at 9-10.

35 See AT&T Comments at 22; Anew et al. Comments at 3-5; Covad Comments at 1-4;
Pace Coalition Comments at 8-10; Z-Tel Letter at 2; MCI Comments at 8-9.

14



In addition, there is no evidence in the Triennial Review Order that this Commission's

determination not to unbundle broadband facilities under section 251 was contingent on the

continued application of such obligations pursuant to section 271. On the contrary, the

Commission was unequivocal that, "with the certainty that their fiber optic and packet-based

networks will remain free of unbundling requirements, incumbent LECs will have the

opportunity to expand their deployment of these networks, enter new lines of business, and reap

the rewards ofdelivering broadband services to the mass market." 18 FCC Rcd at 17141, ~ 272.

It would completely undermine this Commission's intention to stimulate deployment of

broadband facilities to reimpose (pursuant to section 271) the very unbundling obligations that

the Commission wisely elected not to impose pursuant to section 251. Moreover, at the time the

Commission released the Triennial Review Order, it was considering a Verizon petition

prospectively seeking forbearance from any section 271 unbundling obligations for elements that

the Commission declined to unbundle pursuant to section 251. It is therefore inconceivable that

the Commission would have simply assumed that any such unbundling obligations would

continue indefinitely.

AT&T argues to the contrary, noting the Commission's "'expect[ation] that incumbent

LECs will develop wholesale service offerings for access to their fiber feeder to ensure that

competitive LECs have access to copper subloops. ",36 By its terms, however, the Commission's

statement refers to the unremarkable fact that, because of the intensely competitive nature of the

broadband market, ILECs have every incentive to keep as much traffic as possible on their own

networks and therefore every incentive to create wholesale relationships to accomplish that end.

But such voluntary arrangements are a far cry from mandatory unbundling obligations -

36 AT&T Comments at 22 (quoting Triennial Review Order, 18 FCC Rcd at 17131-32,
, 253); see Pace Coalition Comments at 14.
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complete with price regulation in some unspecified form and the "complex issues of managing

shared facilities," USTA, 290 F.3d at 427.37

As SBC explained in the Petition, moreover, forbearance in the broadband context is

further supported by section 706's express mandate to encourage deployment of"advanced

telecommunications capabilit[ies]" by using "methods that remove barriers to infrastructure

investment.,,38 There can be no question that unbundling is a "barrier[] to [the] infrastructure

investment" necessary to deploy new broadband facilities - indeed, the D.C. Circuit in USTA

already held as much. See 290 F.3d at 429. Thus, as the Commission squarely held in the

Triennial Review Order, section 706 strongly supports the decision not to unbundle broadband

facilities. See 18 FCC Rcd at 17145, ~ 278, 17323, ~ 541. By the same logic, the same provision

strongly supports the exercise of the Commission's forbearance authority to decline to enforce

any section 271 unbundling obligations to broadband facilities that the Commission has said

need not be unbundled pursuant to section 251.

The CLECs dispute that result, reasoning that, as a statutory matter, "section 706 is

irrelevant to the scope of a BOC's access obligations under section 271.,,39 That is so, the theory

goes, because, section 271 does not contain the same "at a minimum" clause that the

Commission has relied upon in connection with section 251 to look beyond the impairment

inquiry to determine whether unbundling would frustrate the goals of section 706.

37 In any event, if the CLECs were correct that the Commission was referring in
paragraph 253 to unbundling obligations pursuant to section 271, it would have discussed these
as "Bell-company" obligations. Instead, it expected that "incumbent LECs" in general would be
developing these wholesale offerings. See Triennial Review Order, 18 FCC Rcd at 17131-32,
~253.

38 Telecommunications Act of 1996, Pub. L. No. 104-104, § 706(a), 110 Stat. 56, 153,
reprinted at 47 U.S.C. § 157 note.

39 AT&T Comments at 23; see Sprint Nov. 17 Comments at 10; Z-Tel Letter at 2; MCI
Comments at 14.
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This argument misses the point entirely. Section 706 is relevant in this context not to the

proper construction of section 271, but rather to the proper application of the Commission's

forbearance authority pursuant to section 1O(a). And, as the Commission has already held, far

from being "irrelevant" to that question, section 706 is central to it. In particular, the Advanced

Services Report and Order squarely held that "section 706(a) directs the Commission to use the

authority granted in other provisions, including the forbearance authority under section 10(a), to

encourage the deployment of advanced services. ,,40

Finally, AT&T makes the remarkable claim that "unbundling imposed by section 271"

would have no "material impact on SBC's investment incentives.''''1 But AT&T has elsewhere

argued the precise opposite. It has recognized the "universally accepted economic and public

policy" principle that forced access discourages investment.42 Indeed, AT&T has conceded that

"[t]he prospect of regulation alone is enough to dampen investment" and that "[u]nnecessary

access regulation would also deter innovation," which would be "devastating to the deployment

of broadband services.,,43 AT&T has further acknowledged that

[t]he imposition ofa rigid, forced access mandate would stunt the ability of companies to
adjust to technological advances and changing consumer needs, discourage innovation,
preclude parties from entering agreements tailored to their particular needs, inhibit the
investment necessary to the continued development of new technologies and rapid
deployment of broadband capabilities, and divert substantial resources to technical and
operational problems stemming from regulatory compliance.44

40 Memorandum Opinion and Order, and Notice of Proposed Rulemaking, Deployment of
Wireline Services Offering Advanced Telecommunications Capability, 13 FCC Rcd 24011,
24044-45, ~ 69 (1998) (emphasis added).

41 AT&T Comments at 24; see also MCI Comments at 18-19.

42 AT&T Open Access Comments at 42,68-69.

43 Id. at 69.

44 Id. at 68.
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These principles do not vanish merely because the pricing of facilities unbundled

pursuant to section 271 is to be governed by sections 201 and 202, instead of by TELRIC.45 As

SBC explained in its Petition, it is not clear how the Commission intends to apply those sections

to any network elements made available under section 271. But, however it does so, one thing is

clear: as the D.C. Circuit has explained, all regulated prices - even those that only "seem to

equate to cost" - have the effect of reducing or eliminating incentives to invest for ILECs and

CLECs alike. USTA, 290 F.3d at 424.

III. The Commission Has the Legal Authority to Forbear From Requiring the
Unbundling of a Network Element Under Section 271 that No Longer Needs to be
Unbundled Under Section 251

Unable to deny that SBC's Petition satisfies the statutory forbearance criteria - and that

section 10 accordingly mandates that the Commission "shall" forbear from applying any

independent section 271 unbundling obligations to elements the Commission has declined to

unbundle for purposes of section 251 - the CLECs spend the bulk of their energies claiming

instead that the Commission is statutorily foreclosed from providing that relief.

First, and most broadly, the CLECs contend that section 271 (d)(4) forecloses the

Commission from forbearing - ever - from enforcing any independent unbundling obligations in

section 271.46 That section prevents the Commission from "limit[ing] or extend[ing] the terms

used in the competitive checklist." 47 U.S.C. § 271(d)(4). But this section simply directs the

Commission to ensure full implementation of the competitive checklist before granting an

application under section 271; in reviewing an application, it can neither add to nor subtract from

the specified list of requirements. Once the Commission grants an application, it has necessarily

45 See AT&T Comments at 24-25.

46 See AT&T Comments at 10; Anew et al. Comments at 5-7; Covad Comments at 4-5;
Pace Coalition Comments at 2-3; Sprint Nov. 17 Comments at 6.
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found the checklist requirements to have been "fully implemented" under section

27 I(d)(3)(A)(i). At that point, the requirements are eligible for forbearance under section ID(a).

Indeed, section 10 itself plainly contemplates that the Commission can on a proper

showing forbear from enforcing the requirements of section 271. It provides specific language

qualifying the Commission's general forbearance mandate - i.e., establishing that it cannot

exercise such authority with respect to section 271 until the requirements in question have been

"fully implemented." See 47 U.S.C. § 160(d). It is impossible to understand why Congress

would have included this qualification, if, as the CLECs contend, Congress intended to foreclose

the Commission from forbearing from the requirements of the competitive checklist under any

circumstances. As MCI concedes, the Commission must '''give effect, ifpossible, to every

clause and word of a statute. ,,, MCI Comments at 9 (quoting United States v. Menasche, 348

U.S. 528,538-39 (1955».

Second, the CLECs contend that section IO(d)' s reference to the requirements having

been "fully implemented" establishes that the Commission "cannot forbear from applying any

requirement of section 251(c) or section 271 until all of the requirements of section 251(c) and

section 271 have been 'fully implemented. ",47 This is wrong. Congress chose the same phrase -

"fully implemented" - to describe both the condition that must be satisfied before section 271

relief is granted and the condition that must be satisfied before the Commission's forbearance

authority may be invoked. This "presents a classic case for application of the normal rule of

statutory construction that identical words used in different parts of the same act are intended to

have the same meaning." Commissioner v. Lundy, 516 U.S. 235,250 (1996) (citing Sullivan v.

47 AT&T Comments at 12; Anew et al. Comments at 7-8; Covad Comments at 5-7; Pace
Coalition Comments at 3-6; Z-Tel Letter at 2-3; MCI Comments at 19-22.
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Stroop, 496 U.S. 478 (1990); Sorenson v. Secretary ofTreasury, 475 U.S. 851, 860 (1986»

(internal quotation marks omitted).

In any case, the Commission itself has recently rejected the argument that section 1O(d)

prohibits it from forbearing from any particular section 271 requirement until section 271 as a

whole has been "fully implemented." In the OI&M Forbearance Order, the Commission held

that section 10(d) barred it from forbearing from applying section 272's requirements because

those requirements - which, according to the Commission, were incorporated by reference into

section 271 - had not yet been "fully implemented.'.48 The Commission recognized, however,

that its analysis "applies only to whether section 271 is 'fully implemented' with respect to the

cross-referenced requirements of section 272, and does not address whether any other part of

section 271, such as the section 271 (c) competitive checklist, is 'fully implemented. ",49

That result, moreover, is compelled by the statutory text. Section 1O(d) itself makes clear

that only "those requirements" from which the Bell company petitioner seeks forbearance must

be "fully implemented" before the Commission is authorized to forbear. See 47 U.S.c. § l60(d).

Full implementation of the competitive checklist is, as AT&T itself explains, a ''precondition'' to

obtaining long-distance authority.50 Once that "precondition" is satisfied - which must happen

prior to a grant of section 271 relief-the competitive checklist is "fully implemented" for

purposes of both section 271 and section 1O(d).

48 Memorandum Opinion and Order, Petition ofVerizonfor Forbearancefrom the
Prohibition ofSharing Operating, Installation, and Maintenance Functions Under Section
53.203(a)(2) ofthe Commission's Rules, CC Docket No. 96-149, FCC 03-271, ~ 5 (reI. Nov. 4,
2003) ("OI&M Forbearance Order").

49 Id. ~ 6 (emphasis added).

50 AT&T Comments at 7 (emphasis added).
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The CLECs contend that this plain reading of the statute leads to "absurd" results.51

Specifically, they contend that this reading would pennit the Commission, at "the very moment

after granting a BOC long distance authority," to cease enforcement of the Bell companies'

"continuing compliance with sections 251(c) and 271. ,,52 But that is not at all what SBC is

arguing. Granting section 271 relief only means that the requirements of the competitive

checklist have been fully implemented and that section 1O(d) no longer presents a bar to this

Commission's forbearing from the requirements of section 271. It is still necessary to justify

forbearance under the standards of section lO(a). What is more, as explained above and in the

Petition, the Commission's own section 271 orders uniformly limit the scope of their review of

Bell company applicants' compliance with the competitive checklist to their compliance with the

unbundling obligations imposed pursuant to section 251. It is hardly "absurd" to forbear from

enforcing a purported requirement in the wake of section 271 relief where the Commission did

not see fit to enforce that same requirement when reviewing the 271 application in the first place.

In any case, even if it were somehow unreasonable to assign the same meaning to the

phrase "fully implemented" as it appears in different sections of the Act, once this Commission

has decided that a particular network element no longer needs to be unbundled under the

standards of section 251(d)(2), then at the very least it is reasonable to conclude that the checklist

item corresponding to that network element in particular has been "fully implemented." Indeed,

that conclusion flows logically from the OI&M Forbearance Order, in which the Commission

concluded that different requirements under section 271 may become "fully implemented" at

different times.53

51 Id. at 15; see MCI Comments at 21.

52 AT&T Comments at 15-16; See Covad Comments at 5.

53 See OI&M Forbearance Order~ 6.
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Finally, the CLECs argue that forbearance under these circumstances would be contrary

to the Commission's repeated pledges in the section 271 context to use section 271(d)(6) to

monitor SBC's ongoing compliance with section 271.54 But forbearance has nothing to do with

SBC's continuing obligations to comply with the remaining requirements of section 271. If the

Commission has concluded under section 251(d)(2) that a particular network element need not

be unbundled, SBC should not be required to unbundle it under section 271. In every other

respect, however, SBC would be obligated under section 271(d)(6) to remain in compliance with

the requirements of section 271. The relief requested is limited, and this Commission retains its

full authority to enforce all of the remaining obligations of section 271 (including those aspects

of the competitive checklist that would be unaffected by granting this Petition) under section

271(d)(6).55

54 See AT&T Comments at 14; Anew et ai. Comments at 6; Covad Comments at 6; Z-Tel
Letter at 3.

55 Anew and others contend that SBC's Petition should be denied because it is similar to
the Verizon petition that the Commission denied last month. See Anew et al. Comments at 2-3.
But these commenters fail to acknowledge that Verizon specifically withdrew the narrowband
portion of its petition before the Commission had acted. As for the Commission's denial ofthe
broadband portion of that petition, that was based on the Commission's be1iefthat Verizon had
filed a new forbearance petition seeking the same relief. Those circumstances are not present
here, and the Commission's treatment ofVerizon's prior petition has no relevance to SBC's
separate Petition.
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CONCLUSION

The Commission should grant the Petition.

GARY L. PHILLIPS

CHRISTOPHER HEIMANN

SBC COMMUNICATIONS INC.
1401 I Street, N.W.
4th Floor
Washington, D.C. 20005
(202) 326-8903
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QWEST COMMUNICATIONS INTERNATIONAL INC.

UITRODUCTIONANDSUM~Y

Pursuant to section 10 of the Communications Act of1934, as amended ("Act"),l Qwest

Communications International Inc. ("Qwest") hereby respectfully submits this Petition

requesting that the Federal Communications Commission ("Commission") exercise its authority

to forbear from imposing an independent unbundling obligation pursuant to section 271(c)(2)(B)

of the Act with respect to narrowband and broadband network elements that no longer are

required to be unbundled pursuant to section 251(d)(2) ofthe Act.

As demonstrated below, establishing an independent and ongoing unbundling obligation

under section 271 is fundamentally inconsistent with the Act and relevant court decisions and

will impose substantial and unjustifiable operating and financial burdens on Qwest. Because the

statutoI)' conditions for forbearance have clearly been satisfied in this instance, this Petition

should properly be granted.

1 47 U.S.C. §§ 151 et seq.
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BACKGROUND

In the Triennial Review Order,2 the Commission concluded that the Bell Operating

Companies ("BOCs") have an "independent and ongoing access obligation" under section

271(c)(2)(B) to provide unbundled access to checklist items 4 (local loop transmission), 5 (local

transport), 6 (local switching) and 10 (databases and associated signaling) to the extent those

elements are no longer subject to unbundling pursuant to section 251 (dX2).] The Commission
,

went on to find that "'network elements required only under section 271" should be "priced on a

just, reasonable and not unreasonably discriminatory basis - the standards set forth in sections

201 and 202.',4

In recently filed petitions, both Verizon and SBC have demonstrated convincingly that

the Commission should properly forbear from establishing an independent unbundling obligation

pursuant to section 271 (c)(2)(B) ofthe Act with respect to network elements that do not meet the

impainnent standard set out in section 251(d)(2) of the Act.s The Verizon Petition and the SBe

2In the Matter ofReview ofthe Section 25J Unbundling Obligations ofIncumbent Local
Exchange Carriers, Implementation ofthe Local Competition Provisions ofthe
Telecommunications Act of1996, Deployment ofWireline Services Offering Advanced
Telecommunications Capability, Report and Order and Order on Remand and Further Notice of
Proposed Rulemaking, CC Docket Nos. 01-338, 96-98 and 98-147, FCC 03·36 (reI. Aug. 21.
2003) ("Triennial Review Order"), appeals pending sub nom. USTA v. FCC, No. 00-1012 (D.C.
Cir. expedited briefing schedule estab/ishedNov. 14,2003).

3 Id TIl 652, 654.

4 Id 1656.

5 On July 29, 2002, Verizon filed a Petition for Forbearance Pursuant to 47 U.S.C. § l60(c),
CC Docket No. 01-338 ("Original Petition'1, requesting the Commission to forbear from
applying items four, five, six and ten of the section 271 competitive checklist once the
corresponding elements no longer need to be unbundled pursuant to section 251 (d)(2). On
October 24,2003, Verizon filed an exparte letter ("Ex Parte Letter1 withdrawing its request for
forbearance with respect to any narrowband elements that no longer needed to be unbundled
pursuant to section 251. The Commission thereafter denied the Original Petition on the grounds
that the Ex Parte Letter abandoned the core legal rationale underlying the Original Petition. See
Public Notice, FCC 03-263 (reI. Oct. 27, 2003), appealpending sub nom. Yerizon v. FCC, No.

2
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Petition differ in one respect, however. Whereas the Verizon Petition seeks forbearance only

with respect to "the broadband facilities that the Commission has concluded need not be

unbundled under section 251,"' the SHe Petition argues that while "the cas~ for forbearance.. .is

particularly strong in the broadband context[,r7 the Commission should also exercise its

forbearance authority with respect to all "network elements that the Commission has determined

need not be unbundled under section 251[,]',a including narrowband elements.

Qwest has previously submitted its comments in support of the Verizon Petition and the

SHe Petition.
9 Through this Petition, Qwest demonstrates that ample justification exists for the

Commission to forbear from applying an independent unbundling obligation under section 271

with respect to both narrowband and broadband elements that no longer need to be unbundled

pursuant to section 251. Accordingly, the relief requested herein should properly be granted.

ARGUMENT

I

I. ESTABLISHING AN INDEPENDENT AND ONGOING UNBUNDLING
OBLIGATION UNDER SECTION 271 IS FUNDAMENTALLY
INCONSISTENT WITH THE ACT AND RELEVANT COURT DECISIONS

As shown below, the establishment ofa stand-alone section unbundling obligation under

-

section 271(c)(2)(B) is clearly contrary to the purposes and provisions of the Act as well as

03-1396 (D.C. Cir. pet. for rev. filed Nov. 5,2003). The Commission also chose to treat the Ex
Parte Letter as a new forbearance petition ("Verizon Petition"). See id. See a/so, In the Matter
o/SBC Communications Inc. 's Petition/or Forbearance Under 47 U.S.C. § 160(c), we Docket
No. 03-235 (filed Nov. 6, 2003) ("SHC Petition"); Public Notice, DA 03~3608 (reI. Nov. 10,
2003).

II Vernon Petition at 5.

1 SHe Petition at 8 (citation omitted).

lId at 2.

, Comments ofQwest Communications International Inc., CC Docket No. 01-338, filed Nov. 17,
2003; Reply Comments ofQwest Communications International Inc., WC Docket No. 03-235,
filed Dec. 12,2003.
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recent court decisions that have limited the scope ofunbundling obligations under the Act.

A. An Independent Section 271 Unbundling Obligation
Is Inconsistent With Relevant Court Decisions

In the first 400 pages of the Triennial Review Order, the Commission adopted and

applied a detailed, multi-factored test for each category and variation of network element to

determine when incumbent local exchange carriers ("lLECs") are required to provide unbundled

access to sucth elements pursuant to section 251. Then, based on almost no analysis, the

Commission in large measure undid its extensive section 251 impairment analysis by concluding

that the BOCs are subject to a vague, undefmed independent unbundling obligation under section

271(c)(2)(B). By deciding that a network element must be unbundled under section 271 -

potentially indefinitely" -- even after a competitive local exchange carrier ("CLEC'') is no longer

deemed to be impaired without access to such element pursuant to section 251(d)(2), the

Commission has dramatically broadened the scope of the BOCs' unbundling obligations. This is

a result that is wholly inconsistent with recent court decisions that have interpreted the Act as

limiting the ILECs' unbundling obligations to clearly defined circumstances.

In AT&TCorp. v. Iowa Utilities Board,1I the Supreme Court unambiguously stated that in

making unbundling decisions, the Commission must "apply some limiting standard, rationally

related to the goals of the Act[.r12 The Commission's section 271 unbundling decision - to

which no limiting standard was applied and which, as explained below, is directly contrary to the

goals of the Act -- is clearly at odds with the Supreme Court's admonition in Iowa Utilities

10 While the Triennial Review Order refers to an "ongoing" obligation, it provides no guidance as
to whether, when and how such obligation could be lifted, suggesting that unbundling could in
principle be required in perpetuity.

II AT&T Corp. v. Iowa Utilities Board, 525 U.S. 366 (1999).

12 Id. at 388 (emphasis in original).

4
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Board.

The Commission's decision on the section 271 issue is also inconsistent with the fmdings

in United States Telecom Ass 'n v. FCC.
13

In that case, the D.C. Circuit firmly rejected the notion

that "more unbundling is better[,]" stating that "Congress did not authorize so open-ended a

judgment.,,14 The court in USTA also held that in the absence ofgenuine impairment, the

Commission must "point to something a bit more concrete than its belief in the beneficence of

the widest ~bundlingpossible.,,15 Warning against the "synthetic competition" that would result

from over-reliance on unbundling the court also held:

[M]andatory unbundling comes at a cost, including disincentives to research and
development by both ILECs and CLECs and the tangled management inherent in
shared use ofa common resource. Iowa Utilities Board, 525 U.S. at 428-29. And,
as we said before, the Court's opinion in Iowa Utilities Board '" plainly
recognized that unbundling is not an unqualifiedgood ... In sum, nothing in the
Act appears a license to the Commission to inflict on the economy the sort of
costs [noted in Justice Breyer's separate opinion in Iowa Utilities Board] under
conditions where it had no reason to think doing so would bring on a significant
nh f .. I'e ancement 0 cOmpetitIon.

While the Iowa Utilities Board and USTA cases dealt with the ILECs' unbundling

obligations under section 251, these courts' findings on the pernicious effects of excessive

unbundling apply with equal force to any independent unbundling obligations under section 271.

In either case, mandatory unbundling will result in "disincentives to research and development"

and the "tangled management inherent in shared use of a common resource," leading to the

"synthetic competition" condemned by the court in USTA. 11 Given the "common purpose

13 United States Telecom Ass'n v. FCC, 290 F.3d 415 (D.C. Cir. 2002) ("USTA"), cert denied sub
nom. Wor/dCom, Inc. v. United States Telecom Ass 'n, 123 S. Ct. 1571 (Mar. 24, 2003).

14 Id at 425.

15 Id.

16 Id. at 429 (emphasis added).
17

Id
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between sections 251 and 271,,,18 it would make absolutely no sense for Congress to have placed

strict limits on the Commission's ability to impose unbundling pursuant to one provision of the

Act (section 251), while including another unbundling provision (section 271) that effectively

sets no limits at all.

The scope of the section 251 and section 271 unbundling obligations is in most ways

practically identical. The only real difference between section 251 unbundling and section 271
.

unbundling is that the former must be provided at TELRIC prices while the latter (according to

the Triennial Review Order) must be "priced on a just, reasonable and not unreasonably

discriminatory basis -- the standards set forth in sections 201 and 202.,,19 In fact, the exact level

ofpricing to be applied to network elements unbundled pursuant to section 271 is the subject of

considerable uncertainty, with parties already claiming that the TELRIC pricing rules should be

applied to elements unbundled pursuant to section 271. For example, in their Opening Brief

filed with the D.C. Circuit in connection with the Petition for Review of the Triennial Review

Order, the CLEC Petitioners argue that the BOCs should not be permitted to "charge rates for

elements obtained under the [section 271] checklist higher than the rates set out in the FCC's

UNE pricing rules." 20 While neither the Act, nor policy nor logic provides any support

whatsoever for the CLECs' interpretation of the section 271 pricing rules, their argument still

offers a crystal clear indication of the CLECs' objective ofkeeping the UNE-Platform ("UNE-

P'') alive at TELRIC rates even after relevant elements are no longer required to be unbundled

under section 251.

18 See infra at 11.

19 Triennial Review Order '656 (citation omitted).

20 Opening Brief of CLEC Petitioners and Intervenors in Support. D.C. Cir. Nos. 00.1012, 03
1310 (and cons. cases), filed Dec. 1, 2003.

6
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There can be little doubt that the CLECs will likely receive a receptive audience to their

arguments on the pricing issue in some states. Although the Commission has clearly stated that

it, not the state commissions, has oversight over the rates for elements unbundled under section

271,21 the "CLECs say [that] states do have a role" in "setting prices under §§ 201 and 202 for

UNEs required under section 271.',22 There is therefore a real danger that the price for section

271 unbundled network elements will be driven down to TELRIC·like levels, in which case any

real difference between the two types ofunbundling obligation will narrow or disappear entirely. I

For these reasons, the Commission's decision regarding the scope of the section 271

unbundling requirement should adhere to the courts' insistence that all unbundling decisions

must be tied to some rational showing ofimpairment. In the Triennial Review Order, the

Commission did not even attempt to undertake such an analysis in the section 271 context, nor

did it make any showing that its decision would "bring on a significant enhancement of

competition," as required by USTA. Accordingly, because it was made without the requisite

analysis, the Commission's decision to impose an independent and ongoing unbundling

obligation under section 271 was clearly unjustified.

B. An Independent And Ongoing Section 271 Unbundling Obligation Is
Contrary To The Act's Objective OfPromoting Facilities-Based Competition

One of the central purposes of the Act is the promotion of facilities-based competition.

This goal has been repeatedly acknowledged, not only by the COUrts,2l but also by the

21 Triennial Review Order ~ 664.

22 See, Summary ofTRIP Triennial Review Meeting Discussions, Washington, D.C. at 2
(October 10,2003), available at www.naruc.orgiprograms/trip/summaryoct03.pdf.

21 See, e.g., Competitive Telecommunications Association v. Federal Communications
Commission, 309 F.3d 8, 16 (D.C. Cir. 2002), where the Court ofAppeals for the District of
Columbia Circuit found that "the Supreme Court's discussion of the incentive effects ofTELRIC
in Verizon Communs., Inc. v. FCC . •. would be meaningless ifthe Court had not understood the
Act to manifest a preference for facilities-based competition[]" and that the Supreme Court

7



Commission itself. For example, the Commission has recognized that "in the long tenn, the

most substantial benefits to consumers will be achieved through facilities-based competition"

because "only facilities-based competition can fully unleash competing providers' abilities and

incentives to innovate, both technologically and in service development, packaging, and

pricing.',24 Similarly, the Commission has recognized that unbundling rules that "encourage

competitors to deploy their own facilities ... will provide incentives for both incumbents and

competitors to invest and innovate, and will allow the Commission and the states to reduce

regulation once effective facilities-based competition develops:,25 In the Triennial Review Order

itself, the Commission stressed its awareness that "excessive network unbundling requirements

tend to undermine the incentives ofboth incumbent LECs and new entrants to invest in new

facilities and deploy new technology:,26

Creating an independent and ongoing unbundling obligation under section 271 with

respect to network elements that are no longer subject to unbundling pursuant to section 251 --

because CLECs are not impaired without unbundled access to such elements -- is clearly at odds

with the well-founded policy described above. In particular, a stand-alone unbundling obligation

under section 271 wi1llead to more unbundling over a much longer (possibly indefmite) period,

thereby discouraging the development of effective facilities-based competition. The availability

"obviously" accepted "the ILECs' view that Congress preferred 'facilities-based competition'
over 'parasitic free-riding[]''' (citation omitted).

24 In the Matter ofPromotion a/Competitive Networks in Local Telecommunications Markets,
Third Further Notice ofProposed Rulemaking in CC Docket No. 96-98, 14 FCC Rcd 12673,
12676-77 1 4 (footnote omitted), 12685-86123 (1999).

25 In the Matter oJImplementation ofthe Local Competition Provisions oJthe
Telecommunications Act oj1996, Third Report and Order andFourth Further Notice of
Proposed Rulemaking, 15 FCC Rcd 3696,370117 (footnote omitted) (1999) ("UNE Remand
Order").

26 Triennial Review Order' 3.

8
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ofnetwork elements on an unbundled basis pursuant to section 271 will have a particularly

deleterious effect where there has been a formal finding ofnon-impairment under section 251,

which would indicate that conditions are ripe for facilities-based competition. Moreover, making

unbundled network elements available under section 271, potentially indefinitely, will only serve

to reduce further the economic and operational incentives for CLECs to make serious

investments in their own facilities. Accordingly, the Commission's decision is bound to achieve

.
exactly the opposite of the Act's objective ofpromoting facilities-based competition.

In the case ofnarrowband facilities, unbundling obligations that survive beyond a finding

ofnon-impairment will unquestionably undermine the development offacilities-based

competition. This will be particularly true if the CLECs prevail in their effort to preserve UNE-P

through section 271,27 which would result in the perpetuation of the "synthetic competition"

condemned by the D.C. Circuit in the USTA court even after a rmding ofnon-impairment under

section 251. The most direct way to avoid this perverse result is to conclude that the obligation

to provide unbundled access to a network element under section 271 is extinguished upon a

fmding that such network element need not be unbundled pursuant to the section 251 impairment

test.

With respect to broadband network elements, the Commission's section 271 unbundling

decision will clearly frustrate the fulfillment of section 706(a) of the Act, which requires the

Commission to "encourage the deployment ... of advanced telecommunications capability to all

Americans." Section 706(a) explicitly encourages the Commission to use all means consistent

with the public interest, including "regulatory forbearance," to "promote competition in the local

telecommunications market" and ''remove barriers to infrastructure investment." In the Triennial

27
See supra at 6-7.
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Review Order, the Commission acknowledged that section 706 requires the Commission to

"craft unbundling rules that provide the right incentives for all carriers, including incumbent

LECs, to invest in broadband facilities.'oza

The Triennial Review Order recognized the correlation between unbundling requirements

and broadband investment incentives, stating that "[t]he effect ofunbundling on investment

incentives is particularly critical in the area ofbroadband deployment, since incumbent LECs are

unlikely to make the enonnous investment required if their competitors can share in the benefits

of these facilities without participating in the risk inherent in such large scale capital

investment,,29 Bearing this in mind, the Commission purported to "eliminate most unbundling

requirements for broadband, making it easier for companies to invest in new equipment and

deploy the high-speed services that consumers desire.',3O

The Commission's decision to impose unbundling ofnetwork elements pursuant to

section 271, even after such elements are no longer required to be unbundled pursuant to section

251, is entirely inconsistent with the above-described policy statements. That decision

dramatically broadens, rather than narrows, the scope ofBOC unbundling obligations, with no

end-point in sight. As such, the independent section 271 unbundling obligation will serve to

28 Triennial Review Order' 213. See also, id. , 198 (recognizing the Commission's "mandate ..
. to promote the rapid deployment ofadvanced services throughout the nationD"); 1 177
(acknowledging that section 706 reflects Congressional intent of factors to be taken into account
in making unbundling decisions); and' 288 (stating that unbundling decisions that "would blunt
the deployment of advanced telecommunications infrastructure by incumbent LECs and the
incentive for competitive LECs to invest in their own facilities" would be "in direct opposition to
the express statutory goals authorized in section 706[]").

19 Id' 3.

30 Id. , 4. The Commission thus generally declined to require unbundling of fiber~based local
loops on the grounds that doing so would not only "promote investment in, and deployment of,
next-generation networksD" but also motivate CLECs "to continue to seek innovative network
access options to serve end users and to fully compete against incumbent LECs in the mass
market." Id, 272.

10
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create profound disincentives, for both aocs and CLECs, to make investments in facilitIes for

advanced telecommunications services. aocs will have a diminished motivation to make

broadband investments due to a well-founded concern that CLECs will be able to access such

network elements on highly-favorable terms, allowing them to enjoy substantially all the benefits

of the BOCs' broadband investments without assuming any portion ofthe financial and

operational risks taken on by the BOCs in making such investments. For their part, CLECs will

have little incentive to invest in their own next generation infrastructure if they know they can

lease all needed broadband elements from the BOCs -- potentially indefinitely -- on

advantageous conditions. Such a situation would give rise to precisely the sort of"parasitic free

riding" that Congress sought to avoid in adopting the Act31 and would impede the deployment of

reasonably priced next generation services. thereby harming consumers.

C. The Act Clearly Contemplates Removal OfThe Section 271
Unbundling Obligation Once The Corresponding Section 251
Unbundling Obligation Has Been Removed

The Commission has previously acknowledged the clear-cut link. between the unbundling

obligations arising under sections 251 and 271. In the UNE Remand Order, the Commission

recognized that "there is a common purpose between sections 251 and 271 of the Act of opening

the incumbents' monopoly local exchange networks to competition[.l" and that "Congress

intended section 251(c)(3) of the Act and the competitive checklist to contain similar, ifnot

identical, obligations.'t3
2

Given the Commission's reasoning. ifa network element has been

opened to competition for purposes of section 251. then logically the "common purpose"

31 Verizon Communications v. FCC, 535 U.S. 467. 504 (2002).

32 UNE Remand Order. 15 FCC Red at 3748' 109. The Commission's statements in the UNE
Remand Order regarding the "common purpose" ofsections 251 and 271 and the "similar. ifnot
identical, obligations" arising under those two sections is wholly inconsistent with the
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reflected in the section 271 unbundling requirement should also be deemed satisfied with respect

to that element. Furthermore, even if the unbundling obligations under sections 251 and 271 are

"not identical," surely they cannot be interpreted to be so entirely dissimilar that one can remain

in effect, potentially in perpetuity, even after the other has been eliminated based on a finding of

non-impairment. Accordingly, once an element no longer meets the section 251(d)(2) standard,

the purpose underlying the corresponding checklist item (namely opening the market to

competition) should be deemed to have been fully achieved.

In reaching its decision to establish a stand-alone unbundling obligation under section

271, the Commission misinterprets the plain meaning ofsection 271(c)(2)(B). The Commission

claims: (A) that checklist item 2 (which covers all network elements that must be unbundled

pursuant to sections 251(c)(3) and 251 (d)(2» is duplicative of items 4, 5, 6 and 10; (B) that had

Congress wished to make items 4,5,6 and 10 subject to section 251, it would have explicitly

done so as it did with checklist item 2; and (C) that to conclude otherwise would render items 4,

5,6, and 10 "entirely redundant,,ll

In fact, the meaning of the statute is clear and entirely consistent with the relief sought in

this Petition. Section 271(c)(2)(B) is worded as it is because it contemplated a situation where a

network element (for example, switching) came off the section 251 list ofunbundled elements

before a BOC applied for in-region interLATA service authorization pursuant to section 271. In

this situation, the BOC would have an obligation (at least until it received its section 271

authorization) to continue to provide unbundled access to circuit switching pursuant to section

271(c)(2)(B)(vi), even ifthere were no corresponding unbundling obligation under section 251.

Commission's finding in the Triennial Review Order that "it is reasonable to interpret section
251 and 271 as operating independently." Triennial Review Order' 655.

II Jd.' 654.
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In addition, the inclusion ofitems 4.5.6 and 10 ensured that, before approving an application

under section 271, the Commission would specifically confirm that a BOC applicant was in fact

providing unbundled access to loops, switching, transport, databases and associated signaling.

The Commission's reading of the statute is illogical -- among other things, it would keep

alive a BOC's unbundling obligation with respect to items 4,5,6 and 10 in perpetuity, no matter

how competitive the telecommunications market becomes. Moreover, in the situation where a

BOC has obtained in-region interLATA service authorization, there is no reason to keep any of

the unbundling obligations in checklist items 4, 5, 6 and lOin effect once the corresponding

section 251 obligations have been eliminated. If competitors would not be impaired without

access to a network element, there is no justification for continuing to require that element to be

unbundled.

The Commission also distinguishes between sections 251 and 271 on the grounds that the

former applies to ILECs and the latter to BOCs.34 In fact, this distinction highlights how

irrational it would be to remove unbundling obligations for lLECs under section 251, yet keep

unbundling obligations in effect for the identical network elements under section 271 for the

BOCs, which cover some 80% ofall local access lines.

In fact, the Commission's section 271 unbundling decision is a resounding endorsement

of the "more unbundling is better" principle that was specifically rejected by the court in USTA.

The practical effect of this decision would be to render the section 251 impairment analysis

largely superfluous. The pernicious effects arising from this decision will only be heightened in

view ofCLECs' attempts to drive down section 271 unbundled element prices to TELRIC-like

34 Id. 1655.
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levels3~ and to combine or commingle section 271 elements with other section 271 elements and

elements unbundled pursuant to section 251.36 Such a result would essentially lead to the

continuation of"synthetic competition" brought about by UNE-P, despite a finding ofnon-

impairment in the nine-month mass market switching proceedings. While the Commission

clearly did not intend this result, the CLECs will undoubtedly attempt to game the system and

seek unilateral advantage through.the state regulatory process, resulting in time consuming and

expensive litigation and ongoing regulatory uncertainty. Continuing controversy, litigation and

uncertainty are also likely to result from the completely undefined scope of the independent

section 271 unbundling obligation.

II. ESTABLISHING AN INDEPENDENT AND ONGOING UNBUNDLING
OBLIGATION UNDER SECTION 271 WITH RESPECT TO BROADBAND
ELEMENTS WILL IMPOSE SUBSTANTIAL AND UNJUSTIFIABLE
OPERATING AND FINANCIAL BURDENS ON THE BOCs

The Verizon Petition presents a detailed and well-reasoned analysis of the operating and

financial burdens that will arise as a result of the imposition ofan independent and ongoing

section 271 unbundling obligation with respect to broadband e1ements.37 Ifan independent

section 271 unbundling obligation is imposed, Qwest will suffer precisely the same problems

identified by Verizon with respect to network redesign requirements; the development and

deployment ofnew systems to support the required unbundling; and the cost and effort required

to implement network, operations and systems modifications to conform to the unbundling

obligation as it evolves over time.

In addition to the problems identified in the Verizon Petition, providing unbundled access

)5 See supra at 6-7.

36 See supra at 11-12.

37 Verizon Petition at 9-11.
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to the elements ofa broadband network would introduce failure points into what should be an

integrated network designed for optimal performance. In particular, a broadband network

implementing a Fiber to the Premise architecture relies on the use of fiber-optic cable, passive

optical splitters, optical network terminals and optical line terminals in a highly-integrated

fashion. Deriving an unbundled 64 kbps transmission path from this architecture would not only

add significant cost to the network deployment, but also break-up the highly-integrated network

architecture ~d increase the number ofelements in the networtc,38 thereby introducing additional

failure points to the network. Allowing unbundled access to the subloop would add still more

cost and points offailure.

These serious difficulties, which as described above are entirely unjustified, will only

serve to exacerbate the deleterious effects of the section 271 unbundling requirement.

Ill. mE CONDITIONS FOR FORBEARANCE HAVE CLEARLY BEEN SATISFIED

Section 10(a) of the Act specifies that the Commission "shall" exercise its forbearance

authority ifthe three conditions set out in section 10(a) are satisfied. As described below, each

condition set out in section 10(a) has clearly been met.

A. An Independent Section 271 Unbundling Obligation Is Not Necessary To
Ensure That The Relevant Charges, Practices, Classifications, Or Regulations
Are Just And Reasonable And Are Not Unjustly Or Unreasonably Discriminatory

The establishment ofan independent and ongoing unbundling obligation under section

271 is not necessary to ensure that the relevant charges, practices, classifications or regulations

38 Examples ofsuch additional network elements include integrated access devices at the
customer's premises to derive the 64 kbps transmission path; a front-end network element to the
passive optical splitter to derive the unbundled 64 kbps transmission path; a separate facility to
carry the 64 kbps transmission path back to the central office; and a network element in the
central office to separate the derived unbundled 64 kbps transmission path for CLEC access.
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are just and reasonable and are not unjustly or unreasonably discriminatory.39 As discussed

above, establishment of an independent unbundling obligation pursuant to section 271, far from

being "necessary" to ensure just and reasonable practices, will actually result in practices that are

unjust and unreasonable, in that they will impose an ongoing unbundling obligation without any

showing of impairment or competitive benefit deriving from the decision. Moreover,

forbearance will in fact ensure just and reasonable rates. Once a network element no longer

needs to be unbundled pursuant to section 251, CLECs are by defmition no longer impaired

without access to such element. As a result, the market for such element will therefore be

competitive, which will ensure that the rates and practices relating to that element are just and

reasonable. Lastly, it should be noted that the independent section 271 unbundling decision is

discriminatory with respect to broadband elements, in that cable companies, which dominate the

broadband sector, providing some 57% of all high-speed connections,~are under no obligation

to unbundle any oftheir network elements.

B. An Independent Section 271 Unbundling Obligation
Is Not Necessary For The Protection OfConsumers

•

The establishment of an independent and ongoing unbundling obligation under section

271 is not necessary for the protection of consumers.~1 On the contrary, this decision will cause

substantial harm to consumers as a result of the lowered infrastructure investment (narrowband

and especially broadband) by ILECs and CLECs alike. This in turn wiUlead to slower

deployment ofnext-generation networks, less consumer choice and higher prices for advanced

services. The Commission itself has stressed that "consumers will benefit from [the] race to

39 47 U.S.C. § 10(a)(I).

~ FCC Industry Analysis and Technology Division, Wireline Competition Bureau, High-Speed
Services/or Internet Access: Status as o/December 31,2002 (June 2003), Table 1.

41 47 U.S.C. § 10(a)(2).
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build next generation networks and the increased competition in the delivery ofbroadband

services.',42 Because the Commission's section 271 unbundling decision will impede, rather than

accelerate, the rollout ofnext-generation networks, that decision will in fact achieve precisely the

opposite of the Commission's stated objectives with respect to consumer benefits.

C. The Requested Forbearance Is Consistent With The Public Interest

The requested forbearance is consistent with the public interest.43 Forbearance is

unquestionably in the public interest, as it will motivate both ILECs and CLECs to accelerate the I

development ofnarrowband and broadband facilities-based competition. Indeed, as pointed out

above, section 706(a) specifically requires the Commission to utilize "regulatory forbearance" to

encourage the deployment ofadvanced telecommunications services. Forbearance will also help

achieve Congress' intention of implementing the Act in a manner that is "pro-competition"

rather than "pro-competitor.n44

D. The Requirements OfSection 271 Have Been Fully Implemented

Section 1O(d) provides that "the Commission may not forbear from applying the

requirements of section ... 271 ... until it determines that those requirements have been fully

implemented." The "requirements" in question are those set out in the section 271 competitive

checklist, specifically items 4, 5, 6 and 10. Pursuant to section 271(d)(3)A)(i), the Commission

may grant 271 authorization only if it has expressly determined that the BOC in question has

"fully implemented the competitive checklist[.]"

42 Triennial Review Order' 272.

43 47 U.S.C. § 10(a)(3).

" In the Matter ofImplementation ofthe Local Competition Provisions in the
Telecommunications Act of1996, Interconnection between Local Exchange Carriers and
Commercial Mobile Radio Service Providers, First Report and Order, 11 FCC Rcd 15499,
15812" 618 (1996).
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With the recent grant of the final section 271 authorization,·$ it is clearer than ever that

section 271 is "fully implemented" for purposes ofsection lO(d). The Commission's rulings

demonstrate that all the nation's local exchange markets are now fully open to competition. In

this regard, the Commission has in recent years consistently found that a state's local exchange

market is open to competition once 271 authorization has been granted in that state. As the

Commission has succinctly stated, section 271 "requires BOCs to prove that their markets are

open to competition before they are authorized to provide in-region long distance services..,46

Similarly, the Commission has found that one of the "underlying objectives" ofsection 271 is to

"facilitate entry by new entrants into the BOC's local exchange markef' by "conditioning BOC

entry into the in-region, interLATA market on the BOC opening its local markets to

competition.,,-41

In other words, once section 271 authority is granted in a particular state, that state's local

exchange market is by definition fully open to competition. This principle was reaffirmed only

two weeks ago in the Arizona 271 Order, where the Commission based its decision to grant

section 271 authorization in Arizona on the fact that "barriers to competitive entry in Arizona's

.$ In the Matter ofApplication by Qwest Communications International/nc. for Authorization to
Provide In-Region, InterLATA Services in Arizona. WC Docket No. 03-194, Memorandum
Opinion and Order (ret Dec. 3,2003) ("Arizona 271 Order').

oN In the Matter ofApplication ofAmeritech Michigan Pursuant to Section 271 ofthe
Communications Act of1934, as amended, To Provide In-Region, InterLATA Services In
Michigan, Memorandum Opinion and Order, 12 FCC Red 20543, 20553-54 118 (1997).

•, In re Application ofGTE Corp. and Bell Atlantic Corp. For Consent to Transfer Control of
Domestic and International Sections 214 and 310 Authorizations and Application to Transfer
Control ofa Submarine Cable Landing License, Memorandum Opinion and Order, 15 FCC Red
14032, 14070'" 67 (2000).
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local exchange market have been removed, and the local exchange market is open to

competition.,,41

It is therefore abundantly clear that the BOCs have "fully implemented the [section

271(d)(3)(A)(i)] competitive checklist" in every state and that the local exchange market in every

state is now fully open to competition. Accordingly, the "requirements of section ... 271"

should be deemed to be fully implemented for purposes ofsection 1O(d).

CONCLUSION

For reasons set forth above, the Commission should properly grant the relief requested in

this Petition.

Respectfully submitted,

QWEST COMMUNICATIONS
INTERNATIONAL INC.

I
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By:

December 18, 2003

{'f'--<::
John S. FischerS
Andrew D. Crain
Craig J. Brown
John S. Fischer
Suite 950
607 14th Street, N.W.
Washington, DC 20005
(303) 672-2856

Its Attorneys

•

41 ArizoTUI 271 Order 148 (emphasis added).
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Susan M. Tucker
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, DC 20554

In the Matter of

Qwest Communications International Inc.
Petition for Forbearance Under
47 U.S.c. § 160(c)

)
)
) WC Docket No. 03-260
)
)

REPLY COMMENTS OF
QWEST COMMUNICATIONS INTERNATIONAL INC.

Qwest Communications International Inc. ("Qwest") respectfully submits this reply to the

comments submitted in connection with the Petition for Forbearance (the "Petition") filed by

Qwest in this docket.' In the Petition, Qwest sets out the reasons why the Federal

Communications Commission ("Commission") should exercise its authority to forbear from

imposing an independent unbundling obligation pursuant to section 271(c)(2)(B) of the

Communications Act of 1934, as amended ("Act"),2 with respect to both narrowband and

broadband network elements that are no longer required to be unbundled pursuant to section

251(d)(2) of the Act. As shown below, none of the arguments submitted by those parties

opposing the Petition should properly preclude the Commission from concluding that the

statutory conditions for forbearance have been satisfied and that the Petition should be granted.

1. THE REQUIREMENTS OF SECTION 271 HAVE BEEN FULLY IMPLEMENTED

Section 1O(d) of the Act provides that "the Commission may not forbear from applying

the requirements of section ... 271 ... until it determines that those requirements have been fully

1 Petition for Forbearance ofQwest Communications International Inc., filed Dec. 18,2003. And
see, Public Notice, DA 03-4084, reI. Dec. 23,2003.

247 U.S.c. § 151, et seq.



implemented." As demonstrated in the Petition,) the requirements of section 271 have been

"fully implemented" for purposes of section 1O(d) by virtue of the fact that the Bell Operating

Companies ("BOCs") have fully implemented the section 271 (c)(2)(B) competitive checklist in

every state (as a result ofwhich the local exchange market iq every state is now fully open to

competition).

In its comments, AT&T misconstrues the Commission's recent decision not to forbear

from applying the rules which prohibit a BOC's section 272 affiliate from sharing operating,

installation and maintenance ("OI&M") functions with that BOC or another affiliate of that

BOC.4 In particular, AT&T claims that in the Verizon Forbearance Order, the Commission

found that "the grant of authority to provide interLATA service does not compel a finding that

the 'fully implemented' requirement is satisfied....,,5 This is a misconstruction ofthe

Commission's finding in the Verizon Forbearance Order. In fact, the Commission in the

Verizon Forbearance Order found only that section 271(d)(3)(B), which specifically requires

compliance with the requirements of section 272 (and which is entirely unrelated to the

"competitive checklist" requirements set out in section 271 (c)(2)(B)), will not be deemed "fully

implemented" in a particular state until three years after section 271 authorization has been

obtained in that state. The Commission went out of its way to stress that its "analysis here

applies only to whether section 271 is 'fully implemented' with respect to the cross-referenced

) Petition at 17-19.

4 Memorandum Opinion and Order, Petition ofVerizonfor Forbearancefrom the Prohibition of
Sharing Operating, Installation, and Maintenance Functions Under Section 53.203(a)(2) ofthe
Commission's Rules, CC Docket No. 96-149 (Nov. 4, 2003) ("Verizon Forbearance Order").

5 AT&T Comments at 3.
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requirements of section 272, and does not address whether any other part of section 271, such as

the section 271(c) competitive checklist, is 'fully implemented. ",6

Section 1O(d) makes clear that only "those requirements" with respect to which a party

seeks forbearance -- in this case, the competitive checklist requirements of section 271 (c)(2)(B) -

- must be "fully implemented" before the Commission may exercise its forbearance authority.

Accordingly, section 271 should be deemed "fully implemented" for purposes of this Petition.

II. SECTION 271 (d)(4) DOES NOT BAR THE REQUESTED FORBEARANCE

Several parties claim that section 271(d)(4), which provides that the Commission may not

"limit or extend the terms used in the competitive checklist," bars the requested forbearance.7

This assertion is unfounded and should be rejected. Section 271 (d)(4) is aimed at ensuring full

implementation of the section 271(c)(2)(B) competitive checklist before, but not after, a section

271 authorization has been granted. This conclusion makes perfect sense: prior to approving an

application, the Commission justifiably should be foreclosed from modifying or supplanting the

list of requirements spelled out in section 271(c)(2)(B). Once a section 271 application has been

approved, however, the checklist requirements set out in section 271 (c)(2)(B) have by definition

been "fully implemented," as required by section 271 (d)(3)(A)(i). Thereafter, there is no reason

why the Commission should not be entitled to exercise its forbearance authority with respect to

those requirements.

Moreover, section 10 explicitly authorizes -- indeed requires -- the Commission to

exercise its forbearance authority once the relevant requirements of section 271 have been "fully

implemented" and the other conditions of section lO(a) have been satisfied (as is the case here).

6 Verizon Forbearance Order at, 6 (emphasis added).

7 See, AT&T Comments at 2-3 and Joint Comments of Anew Telecommunications Corp, et al. at
2.
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There is no plausible reason why Congress would have included a specific reference to

forbearance with respect to the provisions of section 271 if section 271 (d)(4) were in fact

intended to prevent the Commission from ever exercising such forbearance authority. Thus, now

that the section 271 (c)(2)(B) competitive checklist has been "fully implemented" in every state,

the Commission clearly has the power to exercise its forbearance authority with respect to the

independent unbundling requirement of section 271.

III. AN INDEPENDENT SECTION 271 OBLIGATION WITH RESPECT
TO BROADBAND ELEMENTS WILL IMPOSE SUBSTANTIAL AND
UNJUSTIFIABLE OPERATING AND FINANCIAL BURDENS ON THE BOCS

As shown in the Petition,8 the imposition of an independent section 271 unbundling

obligation with respect to broadband elements will entail a variety of significant operational and

financial burdens on the BOCs. In its comments, MCI relies on faulty reasoning to assert that

"section 271 imposes no 'redesign' requirements and [Qwest's] claims are without merit with

respect to both hybrid fiber-copper loops and Fiber-To-the-Home ('FTTH') 100ps.,,9 As shown

below, MCl's claims are groundless.

Currently, Qwest has not deployed FTTH loops in any part of its local network. Should it

do so in the future, Qwest would in fact have to engage in significant "network, operations and

systems modifications,,10 to allow for such unbundling. With respect to network changes, Qwest

would be required to modifY the equipment vendor's configuration to define the demarcations

for unbundled access by a competitive local exchange carrier ("CLEC"). Operationally, Qwest

would need to design and implement new processes and training procedures to facilitate the

required unbundling. In addition, Qwest's inventory, provisioning, monitoring and repair

8 Petition at 14-15.

9Mel Comments at 2.

10 Petition at 14.
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systems would all need to be modified to show the demarcation designations and track them

accordingly. All these modifications would involve substantial time, effort and cost.

MCl's references to Qwest's unbundled packet switching ("UPS") product are similarly

ill-informed and misleading. UPS, which was designed specifically to meet the requirements of

the UNE Remand Order, 11 is a remote access architecture that relies on manual processes and is

available only pursuant to the "limited exception" described in the UNE Remand Order. 12 In

fact, no CLEC request to Qwest has yet resulted in a situation where the conditions set out in the

UNE Remand Order have been met.

MCI implies that because Qwest has developed operational support systems ("aSS") to

support the ordering of the UPS product, the ass necessary to support any function associated

with the FTTH product must also be in place. This is patently untrue. As noted above, Qwest's

UPS product is supported only by manual processes, which means that provisioning does not

automatically flow through Qwest's ass. The fact is that Qwest has not designed an unbundled

FTTH configuration to allow provisioning on a flow through basis; to do so would require

substantial effort (and cost) to reconfigure Qwest's ass.

IV. QWEST'S ARGUMENT IS NOT INCONSISTENT WITH ITS PRIOR ADVOCACY

The Petition demonstrates that the Act contemplates removal of the section 271

unbundling obligation once the corresponding section 251 unbundling obligation has been

removed. 13 MCI alleges that it is "disingenuous" 14 for Qwest to make this argument in view ofa

11 Implementation ofthe Local Competition Provisions ofthe Telecommunications Act of1996,
CC Docket No. 96-98, Third Report and Order and Fourth Further Notice of Proposed
Rulemaking, 15 FCC Rcd 3696 (1999) ("UNE Remand Order") (subsequent history omitted).

12 Id. at ~313.

13 Petition at 11-14.

14 MCI Comments at 6.
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statement made in an ex parte filing submitted to the Commission by Qwest in 2002. 15 In fact, it

is MCI that is acting disingenuously.

MCI purports to quote Qwest in the White Paper as acknowledging that an unbundling

obligation exists under section 271 even after a network element no longer must be unbundled

under section 251.
16

However, MCI fails to describe the narrow context in which the entire

White Paper was prepared. In particular, the White Paper was delivered to the Commission after

Verizon had submitted its original Petition for Forbearance17 regarding the section 271

unbundling issue. In recognition of the fact that this crucial issue was pending before the

Commission, the cover page of the White Paper explicitly noted the filing of the Verizon Petition

and added that "[f]or purposes of this ex parte ... we have assumed that the corresponding

section 271 obligation is still in force.,,18 In other words, Qwest's entire argument in the White

Paper, including the language quoted by MCI, was based on the assumption that the Commission

ultimately would fmd that an independent section 271 unbundling obligation exists (despite the

arguments raised by Verizon and others supporting its view). Moreover, Qwest has never

accepted the validity of that assumption; indeed, this docket (and the related dockets involving

the petitions for forbearance filed by Verizon and SBC and BellSouth's petition for

reconsideration of the independent section 271 unbundling obligation) centers on the reasons

why an independent section 271 unbundling obligation should be rejected. Since the language

15 "Regulation ofan Element Found No Longer to Meet Section 251 's 'Necessary and Impair'
Test, " attached to ex parte letter from Cronan O'Connell to Marlene H. Dortch, CC Docket No.
01-338, filed Nov. 21, 2002 ("White Paper," a copy ofwhich is attached as an Appendix to these
Reply Comments).

16 See MCI Comments at 5-6.

17 Petition for Forbearance of the Verizon Telephone Companies Pursuant to 47 U.S.c. § 160(c),
CC Docket No. 01-338, filed July 29,2002.

18 White Paper at n.l.
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quoted by MCI was unambiguously tied to an assumption to which Qwest did not, and does not,

subscribe, that language is of no relevance whatsoever to Qwest's past or current position on the

section 271 unbundling issue. As such, there is no basis whatsoever for MCl's misleading

assertion that Qwest's past advocacy is inconsistent with its arguments in this proceeding.

CONCLUSION

For reasons set forth above, the Commission should grant the relief requested in the

Petition.

Respectfully submitted,

QWEST COMMUNICATIONS
INTERNATIONAL INC.

By: John S. Fischer
Andrew D. Crain
Craig J. Brown
John S. Fischer
Suite 950
607 14th Street, N.W.
Washington, DC 20005
(303) 672-2856

Its Attorneys

January 30,2004
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Qwest.
Spirit of Service

EX PARTE

November 21,2002

Ms. Marlene H. Dortch, Secretary
Federal Communications Commission
445 12th Street S.W., TW-A325
Washington, DC 20554

Qwest
1020 Nineteenth Street NW, Suite 700
Washington, DC 20036
Phone 202.429.3121
Fax 202.293.0561

Cronan O'Connell
Vice President-Federal Regulatory

RE: CC Docket Nos. 01-338, 96-98 and 98-147, In the Matter of Review of the
Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers;
Implementation ofthe Local Competition Provisions of the Telecommunications
Act of 1996; Deployment of Wireline Services Offering Advanced Telecommunications
Capability

Dear Ms. Dortch:

The attached paper titled: Regulation ofan Element Found No Longer to Meet Section 251 's
"Necessary and Impair" Test filed on behalfofQwest Communications International Inc., has
been filed in the above docketed proceedings.

In accordance with FCC rule 1.49(f), this Ex Parte paper is being filed electronically via the
Electronic Comment Filing System for inclusion in the public record of the above-referenced
dockets pursuant to FCC Rule 1.1206(b)(1).

Sincerely,
/s/ Cronan O'Connell

cc's (all via E-mail)

Christopher Libertelli (cliberti@fcc.gov)
Matthew Brill (mbrill@fcc.gov)
Jordon Goldstein (jgoldste@fcc.gov)
Daniel Gonzalez (dgonzale@fcc.gov)
Bill Maher (wmaher@fcc.gov)
Michelle Carey (mcarey@fcc.gov)
Thomas Navin (tnavin@fcc.gov)
Brent Olson (bolson@fcc.gov)
Robert Tanner (rtanner@fcc.gov)

Attachment
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Regulation ofan Element Found No Longer to Meet Section 251 's
"Necessary and Impair" Test

I. A BOC's Provision of an Element Required Pursuant to Section 271, Exclusively,
Should be Regulated Subject Only to the Commission's General Pricing Authority
Under Sections 201 and 202 of the Act.

A. The Commission Already Has Established that Once an Element Comes Off
Section 251 's Unbundling List and Is Provided Solely Pursuant to Section
271, the Only Pricing Requirements that Apply Are The Generic Title II
Pricing Requirements.

The Commission already has recognized that once it has "determined that a competitor is

not impaired in its ability to offer services without access to [a particular] element," and the

element is offered pursuant only to Section 271 of the Act, the "market price should prevail, as

opposed to a regulated rate which, at best, is designed to reflect the pricing of a competitive

market."ll Third Report and Order, Implementation ofthe Local Competition Provisions ofthe

Telecommunications Act of1996, 15 FCC Rcd 3696, 3906 ~ 473 (1999) ("UNE Remand

Order"). While the Commission recognized that Section 271 might in many cases impose an

independent obligation on the BOC to provide the element in question, the Commission correctly

concluded that "the prices, terms, and conditions set forth under Sections 251 and 252 do not

presumptively apply to the network elements on the competitive checklist of Section 271." Id. at

3905 ~ 469 (emphasis added). Rather, the Commission determined that the Section 252 pricing

requirements apply only when the checklist element is unbundled pursuant to Section 251.

Qwest notes that Verizon has filed a Petition for Forbearance, CC Docket No. 01-338
(July 29, 2002), arguing that where the Commission has found that an element no longer
satisfies the section 251(d)(2) test, it should deem the corresponding section 271 checklist item
to be satisfied and thus forbear under 47 U.S.c. § 160(c) from requiring its provision. For
purposes ofthis ex parte, however, we have assumed that the corresponding section 271
obligation is still in force.



Where the Commission finds that a network element no longer meets the unbundling standards

in Section 25 1(d)(2), because competitors "can acquire [the element] in the marketplace at a

price set by the marketplace ... it would be counterproductive to mandate that the incumbent

offers the element at forward-looking prices." Id. at 3906 ~ 473. Instead, the Commission

determined, "the applicable prices, terms and conditions for that element [should be] determined

[solely] in accordance with Sections 201(b) and 202(a)." Id. at 3905 ~ 470.

B. The Commission Should Relax the Tariffing Requirements for a ROC's
Provision of an Element That No Longer Must Be Unbundled Pursuant to
Section 251's "Impair" Test.

Having found that it would be counterproductive to apply TELRIC to the prices for

checklist elements that are found to no longer meet the impair test under Section 251, the

Commission should similarly conclude that it is not appropriate to subject the provision of that

element to dominant carrier regulation. Although all telecommunications services provided by

anILEC are presumptively treated as dominant, see, e.g., Notice of Proposed Rulemaking,

Review ofRegulatory Requirements for Incumbent LEC Broadband Telecommunications

Services, 16 FCC Rcd, 22745, 22747-48 ~ 5 (2001); Report and Order, Regulatory Treatment of

LEC Provision ofInterexchange Services Originating in the LEC's Local Exchange Area and

Policy and Rules Concerning the Interstate, Interexchange Marketplace, 12 FCC Rcd 15756,

15767 ~ 13 (1997) ("LEC Classification Order'), in finding that an element no longer meets the

Section 251 "impair" test, the Commission makes the same fmdings that are essential to support

the conclusion that BOCs lack market power with respect to the provision of that element.

Specifically, in fmding that CLECs would not be impaired without any access to an incumbent's

network element, the Commission necessarily finds that CLECs can practicably obtain that

element (or suitable substitutes for that element) elsewhere (including through self-provisioning)

and that there are no material barriers to doing so. If the BOC cannot "profitably ... raise and
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sustain" prices "significantly above competitive levels by restricting its own output,"

Commission precedent establishes that with respect to the provision of that element, the BOC is

non-dominant. LEC Classification Order at 15762-63 ~ 6.7) The Commission accordingly

should both find that an ILEC's provision of an element that has been found to no longer meet

the 251 checklist is nondominant, and forbear under Section 10 of the Act from dominant carrier

regulation in connection with the incumbent's provision of such an element.l!

At a minimum, even if the Commission is not prepared to make a finding that the BOC's

provision of such elements is non-dominant--or is not prepared to forbear entirely from

dominant carrier regulation-the Commission should require only streamlined federal tariffing

of the element, such as that available under the Commission's pricing flexibility rules.1/ The

Commission has recognized that such modified tariff regulation is appropriate where the market

The Commission has consistently recognized in finding services non-dominant that not
just actual but "potential competition can ensure that prices continue to remain just and
reasonable" enough to support a finding that the market will not be subject to distortion by any
one player. Order, Motion ofAT&T Corp. to be Reclassified as a Non-Dominant Carrier, 11
FCC Rcd 3271, 3323-34 ~ 96 (1995) ("AT&T International Reclassification Order") ..

Given the Commission's conclusion that section 201 will govern the provision of
elements offered pursuant to section 271 of the Act, dominant carrier pricing regulation would
no longer be "necessary to ensure that the [ILEC's] charges [or] practices" in connection with
that element "are just and reasonable and are not unjustly or unreasonably discriminatory." 47
U.S.C. § l60(a). Such forbearance will "promote competitive market conditions." 47 U.S.C.
§ 160(b). See LEC Classification Order at 15806-07 ~ 88 (recognizing that dominant carrier
tariff regulations can "stifle price competition and marketing innovation"); see also AT&T
International Reclassification Order at 3288 ~ 27; Second Report and Order, Implementation of
Sections 3(N) and 332 ofthe Communications Act, Regulatory Treatment ofMobile Services, 9
FCC Rcd 1411, 1509 ~ 175 (1994).

Even if the Commission determines that some form of minimal tariff regulation is
appropriate for such elements, any such regulation should be imposed only on the federal level.
As Qwest and others have explained, any state regu1ation.ofthe pricing or other terms under
which de-listed elements are offered would be preempted. See Ex Parte Letter from Herschel L.
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has become sufficiently competitive, and there are enough available alternatives, to prevent the

ILEC from "exploit[ing] over a sustained period any individual market power," even if the

Commission could not conclude that the ILEC could meet the test for a showing of non-

dominance? Thus, while the Commission was not prepared to make a finding that ILEC's

provision of interstate intraLATA toll service was non-dominant, for example, the Commission

found the market sufficiently competitive to justify a modified tariffing regime, permitting

ILECs to file tariffs on one day's notice without cost support and with a presumption of

lawfulness. Pricing Flexibility Order at 14249-51. The Commission similarly permitted ILECs

to offer contract tariffs with tailored term and volume discounts. Id. at 14234.

A finding ofno-impairment clearly meets this "substantial competition" standard for

relaxed tariffing requirements. As noted above, the CLEC's other options remove any ability or

incentive for the incumbent to act anticompetitively. Modified tariff regulation would allow the

Commission additional pricing authority to supplement its general Section 201 authority, while

still providing BOCs with the flexibility to offer competitive services and the freedom from the

full panoply ofburdensome dominant carrier regulation.

Abbott, Jr., BellSouth, R. Steven Davis, Qwest, Paul Mancini SBC, & Susanne Guyer, Verizon
to Michael K. Powell, Chairman, FCC at 8-9 (Nov. 19,2002).

See Fifth Report and Order, Access Charge Reform, Price Cap Performance Reviewfor
Local Exchange Carriers, 14 FCC Rcd 14221, 14247-48 ~ 53 (1999) ("Pricing Flexibility
Order"), affd sub. nom WorldCom, Inc. v. FCC, 238 F.3d 449 (D.C. Cir. 2001).
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II. The Requirements of Providing an Element Under Section 251 Are Not Applicable
When the Element Is Provided Solely Subject to Section 271.

A. The Specific Terms and Conditions Required Under Section 251 Do Not
Apply to Elements Provided Under Section 271.

As noted above, the Commission has expressly concluded that "the prices, terms, and

conditions set forth under Sections 251 and 252" are not applicable to an incumbent's provision

of a network element that no longer must be unbundled pursuant to Section 251, and is provided

solely pursuant to Section 271. UNE Remand Order at 3905-06 ~~ 469-73. The Commission's

discussion in the UNE Remand Order applies equally to both pricing and the other terms and

conditions that the Commission has required under Section 251(c)(3) of the Act. The only way

that the requirements of either Section 251 (c)(3) or Section 252(d)(1) could apply to checklist

elements provided solely under Section 271 of the Act is through Section 271(c)(2)(B)(ii), which

authorizes the Commission to ensure that BOCs seeking long distance authority provide

"[n]ondiscriminatory access to network elements in accordance with the requirements of

Sections 251(c)(3) and 252(d)(1)." Because the plain language of the statute does not

differentiate between the applicability of the requirements of Sections 251 (c)(3) and 252(d)(1 ),

the Commission's determination in the UNE Remand Order that this provision of Section 271

provides no basis for continuing to apply the pricing terms of Section 252(d)(1) to an element

that no longer must be unbundled under Section 251 must similarly preclude the continued

application of the terms and conditions under Section 251(c)(3).

This outcome makes perfect sense. Having determined that a CLEC is not impaired

without access to an element because that element is competitively available and is no longer

included in the unbundled elements referred to in Section 251(c)(3), there are no remaining

applicable "requirements" under Section 251(c)(3) (or 252(d)(1» as to that element. At that

point, therefore, the reference in the Section 271 checklist to the "requirements" of Section
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251(c)(3) with respect to that element should be deemed automatically satisfied or simply

nullified. This statutory reading also is the only one that produces a sensible policy result: if an

element is competitively available, there is no reason to mandate the particular terms under

which that element is offered whether by a BOC or any other ILEC. Since, as the Commission

has recognized, the goal of Section 251 unbundling is to produce terms that "at best, [are]

designed to reflect" the terms that would result in "a competitive market," UNE Remand Order

at 3906 ~ 473, it makes little sense to regulate the terms ofany class of providers in the market

once the market has been found to be functioning in a competitive fashion.

Thus, once the Commission determines that an element on the 271 checklist no longer

must be unbundled under Section 251, a BOC that seeks to obtain or maintain its long distance

authorization simply must provide that element in accordance with the general nondiscrimination

and reasonableness requirements contained in Sections 201 and 202. For example, Section

251(c)(3) would no longer directly impose the combinations rules on an element that the

Commission has determined need no longer be unbundled at all under Section 251. And the

combination rules are not-and canllot-be reintroduced through Section 271. Indeed, the

Commission already reached this conclusion in the Texas 271 proceeding, recognizing first that

where the requirement to combine elements under Section 251 had been extinguished, Section

271 supplied no independent basis to require such combination. See Memorandum Opinion and

Order, Application by SBC Communications, Inc., Southwestern Bell Telephone Company, and

Southwestern Bell Communications Services, Inc. d/b/a Southwestern Bell Long Distance

Pursuant to Section 271 ofthe Telecommunications Act of1996 to Provide In-Region, InterLATA

Services in Texas, 15 FCC Rcd 18354, 18474-75 ~ 235 (2000) (where Section 251 does not

require combination, SWBT "need not provide [that combination] at all."). Second, the

6



Commission concluded that SWBT certainly could not be precluded from charging for

performing such combinations where it did in fact provide them. Id. (Commission "precluded

... from denying [SWBT's 271] application on the ground that SWBT has somehow violated the

Act by setting particular pricing conditions on the provision.ofUNE combinations" that were no

longer required under Section 251.). Even if the Commission determined that an ILEC could be

required to provide some combinations pursuant to Section 201, the ILEC would simply have to

do so in a nondiscriminatory and reasonable manner, and there would be no valid basis to

prohibit or otherwise regulate reasonable charges for the work required to provide those

combinations.

For example, to the extent that loops remain subject to Section 251 of the Act, the BOCs

(and all incumbent LECs) will continue to provide them subject to the requirements of that

provision. If, however, the Commission were to remove switching from Section 251 's ambit,

BOCs would continue to provide switching solely pursuant to Section 271, and thus at market

prices, rather than at TELRIC. A CLEC that wished to obtain the equivalent ofUNE-P at that

point accordingly would be entitled to obtain the TELRIC rate for the loop, but would have to

pay the market price for switching, including the cost for any work the ILEC were required to do

to combine the loop with the switch. The same would be true with respect to the shared transport

element (and any work required to combine shared transport with another element), which could

no longer meet the Section 251 "impair" test if switching were found to no longer meet that test.

See UNE Remand Order at 3708 (finding that "[i]ncumbent LECs are not required to unbundle

shared transport where they are not required to offer unbundled local circuit switching"). Of

course, a BOC alternatively could provide an entirely market-priced product, at its option,
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charging a market rate for all elements typically included in "UNE-P" and treating combinations

charges in whatever manner the market demands.

B. The Provisions of 252 Relating to Interconnection Agreements Do Not Apply
to the Provision of an Element That Is Required Solely Under Section 271.

The Commission should clarify that terms for elements a BOC must provide pursuant to

Section 27l-but no longer pursuant to Section 251 (c)(3}-need not be included in Section

252(a)(l) interconnection agreements. The Commission already has expressly recognized that

obligations not created by section 251 of the Act need not be addressed in parties'

interconnection agreements. See Declaratory Ruling, Implementation ofthe Local Competition

Provisions in the Telecommunications Act of1996, 14 FCC Rcd 3689, 3703 ~ 22 (1999) (cert.

denied, sub. nom, Global Naps, Inc. v. FCC, 122 S. Ct. 808 (2002) ("Currently, the Commission

has no rule governing inter-carrier compensation for ISP-bound traffic. In the absence of such a

rule, parties may voluntarily include this traffic within the scope of their interconnection

agreements under sections 251 and 252 of the Act.") (emphasis added). The Commission

recently confirmed this position in its order responding to Qwest's petition for declaratory ruling

regarding the scope of section 252(a)(l)'s filing requirements. There, the Commission indicated

that, as contemplated by sections 251 and 252, an "interconnection agreement" was an

"agreement[] to implement" a carrier's duties pursuant to "sections 251(b) and (c)."

Memorandum Opinion and Order, Qwest Communications International Inc., WC Docket No.

02-89, FCC 02-276 (reI. Oct. 4, 2002) (emphasis added).

The contrary rule--that BOCs are required to include the terms and conditions of the

provision of elements required solely under section 271 in their section 252 interconnection

agreements---would have perverse results. As noted above, once provision ofan element is no

longer required under section 251 but only under section 271, the pricing of that element is
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properly subject only to the market-based pricing principles of 47 U.S.c. 201. If, however,

BOCs were required to include the pricing terms for such elements in their 252 agreements,

those pricing terms would be subject to the arbitration requirements through which most 252

agreements are determined. Thus, if a CLEC did not want to agree, during negotiations with the

BOC, to the market price offered by the BOC for a particular section 271 checklist item, the

CLEC could demand arbitration, which would mean that the state ultimately would have to set

the rate for the provision of that element. But this result would be entirely inconsistent with the

fact that the pricing of that element would be subject only to the reasonableness and non-

discrimination requirements of section 201.

III. Once the Commission Recognizes that the Marketplace Has Changed Such That an
Element Should Come Off the List, It Should Ensure That Its Decision Is
Implemented as Soon as Possible To Eliminate Regulatory Lag.

In finding that an element no longer satisfies the impair test, the Commission necessarily

recognizes that there is no longer any justification under the Act, or the policies of the Act, to

mandate that ILECs unbundle that element--especially at TELRIC rates. To the contrary,

continuing to require unbundling at below-cost TELRIC rates will discourage facilities-based

investment in favor of economically inefficient, and irrational, ONE-based entry. Thus, the Act

requires that any transition for eliminating the unbundling obligation for an element be

streamlined and limited, so that ILECs are not subject to unnecessary burdens and so that the

industry as a whole can benefit from increased, market-based competition as soon as practically

possible.
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As the industry's experience with the implementation of the ISP Remand Orde,§/

demonstrates, however, in order to achieve that goal, the Commission needs to take explicit

actions to ensure a smooth and short transition period, rather than leaving this issue to the parties

to work out. Otherwise, it may well take years for the Commission's determinations to be

implemented. Because interconnection agreements are usually several years long, are subject to

the pick and choose rules, and are typically renewable, it can be extremely difficult to extirpate

an interconnection agreement obligation that has since been invalidated by subsequent FCC

rulings. Even where the agreements have "change of law" provisions, these provisions in some

cases may not be triggered until the Commission's order has been finally appealed (and any

remand proceedings are complete); further, CLECs typically have contended that the change in

law provisions are not self-executing, so that any resulting revisions to the agreement must be

negotiated. When the Commission eliminates an unbundling or similar obligation, CLECs

clearly do not have any incentive to facilitate that elimination; rather, they have strong incentives

to delay the process. Indeed, in Qwest's own experience, after the issuance of the ISP Remand

Order, some CLECs did not even bother to respond to Qwest's repeated requests that the FCC's

new rules be implemented. Thus, as a practical matter, notwithstanding the Commission's

recognition that ISP traffic is not properly subject to the reciprocal compensation requirements

and that payment of such compensation on ISP-bound traffic had created significant, market

distorting opportunities for regulatory arbitrage, ILECs continue in many instances to be subject

to obligations to pay reciprocal compensation on ISP-bound traffic.

Order on Remand, Implementation ofthe Local Competition Provisions in the
Telecommunications Act of1996, Intercarrier Compensation for ISP-Bound Traffic, 16 FCC Rcd
9151 (2001) ("ISP Remand Order").
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To avoid a repeat of this experience, the Commission should accordingly take several

actions to facilitate the transition to its new rules. First, the Commission should make clear that

it will expect, and permit, parties to begin the process of negotiating new agreements or

provisions right away to implement the change in law, whether or not the parties' agreement

provides that the amended provision would be immediately effective. In this way, the parties

could ensure that the new agreement or term would be in place as soon as the "change in law"

provision was satisfied or as soon as the existing agreement has expired--whichever is first.

This rule should apply even if the contract provides that no negotiations need begin until after the

order is fmal and all appeals have been exhausted. The Commission should make clear that any

refusal to negotiate the required amendment would be deemed a violation of the section

252(b)(5) duty to negotiate in good faith. Further, the Commission should clarify that either

party to the interconnection agreement can trigger the duty to negotiate the required revisions.

See Order on Reconsideration, Deployment ofWireline Services Offering Advanced

Telecommunications Capability, 15 FCC Rcd 17806, 17825-26 ~~ 34,35 (2000) (both incumbent

and competitive LECs have the duty to negotiate open issues in interconnection agreements in

good faith).

Second, the Commission should make clear that any new agreements that are entered into

following the issuance of the Commission's order, or any agreements that are renegotiated, must

be consistent with the Commission's amendment to the rules (unless, of course, the Commission

order has been vacated by the court of appeals). In other words, the Commission should make

clear that states are specifically preempted from requiring unbundling that is inconsistent with

the Commission's revised rules simply because any appellate review ofthose rules is not yet

complete. The Commission adopted essentially this rule in the UNE Remand Order, at
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3766 ~ 151 ("We expect parties to implement the requirements of this Order as they negotiate

new interconnection agreements.") and in the ISP Remand Order, at 9189 ~ 82 ("The interim

compensation regime we establish here applies as carriers renegotiate expired or expiring

interconnection agreements."); it should do so more explicitly here. Further, the Commission

should make clear that CLECs cannot evade this rule by trying to opt in to or renew existing

agreements that implement the superceded obligation. For this purpose, the Commission should

clarify that agreements renewed after the issuance of the FCC order are "new" agreements,

including agreements that are renewed on a month-by-month basis, and thus would be subject to

whatever the new Commission rules are (including any transition period as discussed below).

Third, to the extent the Commission concludes that it must adopt a transition period to

allow UNE-based CLECs with embedded bases to adapt their plans to accommodate the new

rules, it should establish a discrete time period for that transition which will begin the date the

Commission's order is issued. The Commission should make clear that the transition period will

allow CLECs whose agreements expire during that period, or CLECs whose rights would be

affected by the triggering of the change of law provisions in an existing agreement, to enjoy

whatever the Commission's transition rules are until the expiration of that period-e.g. 12

months from the date of the issuance of the order. However, CLECs whose agreements are

longer than the transition period and whose agreements are not impacted during the transition

period by the change in law, will not be permitted to take advantage of that transition period at

all, since it is outside the calendar timeframe that the FCC provided for the transition; rather,

they will be expected to begin preparing for the transition during the course of their existing

agreement. Thus, if the Commission were, for example, to adopt a one year transition period for

an element that was coming off the UNE list and it took an ILEC and a CLEC three months to
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detenuine the tenus of a new agreement consistent with the Commission's new rules, the

remaining transition period would be nine months since in total that would have given the CLEC

the full year mandated by the Commission.
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